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We Move Forward On A Wide Front 


By CARL B. Rix* 


THIS IS THE FOURTH of a series of editorials bearing on the job of the bar— 
the improvement of the administration of justice as an indispensable part of 
the preservation of democracy. Faced with present realities none of us speak 
lightly of our responsibility. There are no courts in totalitarian states or in 
those conquered by them. There are no tribunals in which a free man may 
assert his rights against his government or his neighbor. There is no place 
left for the “dignity of man.” There exists only personal allegiance—my master, 
my man. Into the discard freedom of thought has followed freedom of action. 

The brilliant Monsignor Sheen said recently: “Justice does not always follow 
freedom, but freedom always follows justice.” 

War or peace, our job remains. If war, the task is twice as hard. We must 
maintain our institutions for peace. 

Defense has many forms. We, as lawyers, are called to serve in many ways. 
There is one field, though, which is ours and only ours. By virtue of our office 
our special allegiance is to the maintenance and defense of the administration 
of justice. The American Bar Association has been preparing for the job that 
lies ahead. The reports of the Section of Judicial Administration cover seven 
fields (the report on administrative law and practice included) and represent the 
profession’s best experience and thought. They present practical steps in prog- 
ress prepared by lawyers and judges of the widest experience and underwritten 
by the members of the House of Delegates with no dissenting votes. 

The recommendations of the section and the House constitute more nearly 
a minimum of responsibility and achievement, than a maximum. Their founda- 
tion is not theory, but actual practice, and there is not one proposal that has 
not been proved in one or more of our fifty jurisdictions. We have, with our 
territories, more than half a hundred experiment stations, so many in fact 
that it has been difficult even for experts to glean and winnow all the experience. 


*Of the Milwaukee Bar. 
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Now the Association, under President Lashly, 
takes another step forward. A coordinating 
committee on the improvement of judicial ad- 
ministration has been created, Judge Parker 
presiding, with membership representative of 
various fields. In support of its work a survey 
of needs in each state is under way, and local 
committees are being organized. 

All this would not mean so much but for 
the fact that the governing body of the Amer- 
ican Bar Association, the body carrying ulti- 
mate power and ultimate responsibility, is the 
House of Delegates, the most competent repre- 
sentative body in the entire country, every mem- 
ber of which is a man of influence in his own 
state. The collective capacity of the delegates 
is the measure of the power of our profession 
nationally organized. 

The responsibility of the House is by no 
means restricted to the study of proposals and 
the voting upon proposals. The members are 
responsible for the Association’s work in their 
states. Their work will naturally be to a 
large extent coordinated with the committees 
of the state and local bars. We all remember 
the long hard struggle to make coordina- 
tion possible under the 1936 constitution of 
the American Bar Association. Coordination 
is no mere gesture. Coordination expressly 
means the ability to muster, throughout the 
entire nation, the thought, the experience, the 
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ideals of all lawyers to the end that our pro- 
fession may render in our times its utmost 
values on behalf of the nation, the states and 
the people. If this sounds too idealistic it 
should be said that every profession is meas- 
ured ultimately by the services it renders. The 
American Bar has never until recently been 
equipped to render its fullest measure of serv- 
ice. 

Every threat to American ideals is a chal- 
lenge to the power of the organized bar. Every 
threat opens a door to opportunity for distin- 
guished public service by every individual law- 
yer. The prime duty is to administer justice 
in its myriad forms so faithfully and intelli- 
gently as to convince the most unfortunate, and 
the most idealistic and the most critical lay- 
man that our American standards are far more 
than mere boasting. 

Only the national bar organization can set 
up national standards of law administration. 
With its House of Delegates we have a bridge 
over which the splendid work of the Associa- 
tion is carried into each state. That conception 
of essential powers and duties is the answer 
to the trite query as to what the Association 
can do and is doing. Judge Parker and his 
committee will have the assistance they need. 
The position of a delegate assumes added sta- 
ture with added responsibility. We must move 
forward on a wide front. 


An Indiana Proposal Defended 


THE RECENT December number of this JOUR- 
NAL presented an article entitled “(New Propos- 
als Facilitate Judicial Selection Reform.’”! One 
of these proposals originated in Indiana. We con- 
sidered it to be of extreme significance because 
it solved difficult problems. It provided for the 
initial choice of candidates by lawyers voting 
in a bar primary election. This method of 
nominating conforms to the first of the two 
major principles concerning judicial selection 
and tenure. Is there any person, lawyer or 
layman, who does not assent to the dogma that 





1. The reading of this article is recommended be- 
cause it publicizes two original plans for greatly im- 
proving our conventional modes. Vol. 24, No. 4, p. 119. 


judges should be chosen by representative cit- 
izens who know: 

(a) the qualifications required by the office; 

(b) the qualifications of those eligible to 
serve that office? 

The Indiana plan accords also with the sec- 
ond of the two major principles, which is, in 
substance, that tenure should be during good 
behavior, and no longer. The novel but simple 
plan for tenure provides for candidacy on the 
part of the incumbent at stated periods, ordi- 
narily six years. The judge who wishes to 
serve for an additional term is virtually cer- 
tain of renomination. His name may be the 
only one submitted to the electorate; or, the 
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lawyers of the district may nominate a second 
candidate, and give the voters a choice. In 
either case the incumbent is absolutely freed 
from soliciting a renomination. 

It is not claimed that this plan is precisely 
that endorsed in recent years, after profound 
studies and arguments, by the American Bar 
Association and one-fourth of all the state bars. 
But two claims may be made that are beyond 
cavil: first, the plan originating recently in 
Indiana would be an emphatic improvement 
over the conditions that have long prevailed 
in more than three-fourths of the states, and 
finally, it is a plan that can be adopted in In- 
diana, and presumably in some other states, 
without amending a constitution. 

This latter claim is as important as any other 
factor. Reform is balked by constitutions far 
too often. The constitution makers, in the 
pride of conceit, fastened shackles on every- 
thing they could. Their generation, they be- 
lieved, had reached the summit of human wis- 
dom and experience; the big thing was to hold 
fast against inroads to be made by lesser minds. 

One of the wisest of all the leaders in con- 
stitutional government foresaw changes. Jef- 
ferson recommended that a constitutional con- 
vention be held every twenty years. That is 
still the most wholesome advice so far as the 
states are concerned. 

There will doubtless be a harking back to 
this plan regardless of the fact that it was 
not accepted by the Indiana judicial council. 
It had to yield to a nostrum more likely, we re- 
gret to say, to be accepted by the legislature. 

It is discouraging to find an official body of 
advisers, that has rendered such outstanding 
service as the Indiana judicial council, recom- 
mending non-partisan nomination and election 
of judges, tried already in a number of states 
(some of which are anxious to abandon it) and 
just at the time when Missouri voters acted on 
sound advice and adopted the best known mode 
of selection and tenure which, though depend- 
ent upon constitutional amendment, received a 
tremendous majority vote. Missouri has suf- 
fered, and is repentant. 

One cannot prove that Indiana would be 
worse off than at present after adopting non- 
partisan judicial elections. It takes a number 


of years for such a change to register—to reach 
its full effect, and meanwhile, in most localities 
other factors, such as population changes, make 
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observation difficult. But the opportunity for 
substantial reform will be for many years fore- 
closed. 

The best claim that can be made for non- 
partisan nominating is that it enables lawyers 
attached to a minority party to try for can- 
didacy. But the elected judge is emphatically 
not a partisan. There is no claim that party 
nominations result in judicial favors to political 
parties. Politicians even cannot be favored by 
judges whose candidacies they have supported 
because there is a right of appeal to a tribunal 
that makes a printed report of decisions. The 
politicians get their pay in advance from the 
candidates, which is a vile thing, but the self- 
nominated candidate for the bench is going to 
find “workers” willing to take pay, and adver- 
tisements are costly. 

An obvious argument against party nomina- 
tions is that the parties, under our primary 
laws, carry little responsibility; under the non- 


-partisan system responsibility is obliterated by 


the law itself. 

In the states in which nonpartisan judicial 
elections have not been severely criticised there 
are few or no large cities. As has been truly 
said: 

“In a rural county of high grade citizenship 
fairly good judges would be obtained under al- 
most any system, or in spite of it. The results 
might be satisfactory even if judges were 
chosen by the county medical association, the 
women’s clubs, or the Spanish war veterans.’ 


Reference has been made to the expense in- 
curred by candidates for judicial office. Not 
much has been said, however, as to the profits 
that may accrue to self-seeking candidates un- 
der any primary nominating system. It has 
been observed, perhaps without understanding, 
that some of the candidates have no basis for 
hope; some are inexperienced, others obscure. 
There are many candidates and few places. The 
fact is that the primary system affords to those 
who most need advertising, and are least fit 
to be judges, a superb opportunity to get their 
names before the entire public. 

Lawyers timidly issuing a few cards tell- 
ing of their skill and devotion find themselves 
facing a disciplinary committee, with a threat 
of disbarment if the practice is continued. In 





2. See Politics and Judicial Administration, by 
Stuart H. Perry, a member of the Michigan judicial 
council, in Jour. AJS 17:5 :133. 
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theory the lawyer who advertises is unfit to 
serve clients. In practice the lawyer who buys 
newspaper space and billboard space to display 
his countenance and his claims to superior 
judicial talent is “assisting the voters” to se- 
lect the best candidate for the most important 
office in the community. 

This absurdity cannot be avoided as long 
as lawyers are permitted to advertise them- 
selves as candidates for office. The aggressive 
lawyer with few clients, who wants to adver- 
tise, finds the primary made to suit. The 
money spent to advertise a hopeless candidacy 
brings clients and is wholly ethical. He stands 


Progress Need Not Imply 


TWENTY-THREE YEARS ago Wigmore submitted 
a novel proposal in these words: 

“Every volume of session laws contains stat- 
utes ending with the proviso ‘that this act shall 
take effect from January first, and shall not be 
applicable to any contract made, or cause of 
action accrued, prior to that date.” Why could 
not the doctrine of stare decisis be applied 
with the same restrictions? It would be an in- 
teresting experiment.” 

Nine years ago the proposal was revived by 
Kocourek, who hoped to encourage its accept- 
ance by judges, and suggested that it could 
be made more welcome if there were a legis- 
lated rule that “new declarations of law by 
the courts shall have prospective operations 
only.” 

Eight years ago, the Montana supreme court, 
aware of this novel proposal, and obliged to 
abide by a previous decision no longer con- 
sidered good law, did not wait for legislative 
leadership, but awarded damages and declared 
the new rule that should thenceforth govern 
like transactions. 

In the same year the United States Supreme 
court upheld the decision of the Montana court. 
Justice Cardozo admirably covered the prob- 
lem with his statement that nothing contrary 
to this method could be found in the United 
States constitution. A different court at a dif- 
ferent time might readily have condemned the 
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in fear of no disciplinary committee. He is 
sanctified by a law—and what a law! 

This is a long argument and perhaps un- 
necessary. It is unwillingly published because 
of the Editor’s very high appreciation of the 
talents of the Indiana judges and lawyers who 
have already accomplished so much worthy 
work in the short period of five years. It 
may well end with the oft-quoted words of 
Judge Henry T. Lummus, of the Massachusetts 
supreme judicial court: 


“There is no harm in turning a politician 
into a judge. He may become a good judge. 
The curse of the elective system is that it turns 
almost every elected judge into a politician.” 


Disregard of Stare Decisis 


policy, or theory, as one unknown to the wis- 
dom.of generations of jurisprudents. 

Both fact and reason have favored the wide- 
spread employment of this method of adapt- 
ing judgemade law to changed conditions. The 
escape by way of distinguishing cases produces 
eventually the same confusion that is attributed 
to the “slipping of stare decisis.” Uncertainty 
as to the applicable rules is as bad as the ab- 
sence of law. Too much law forces counsel to 
guess just as does too little law. 

The American Law Institute restatements 
constitute the only collective effort to displace 
thousands of reported decisions and standard- 
ize the law on a basis of quality rather than 
quantity. This great work can fulfill its pur- 
pose only by persuading judges to accept bet- 
ter rules for inferior. In other words, by in- 
terstitial change. 

A few writers, in a few journals, have en- 
deavored to popularize Wigmore’s cure for the 
common complaints concerning inability to de- 
termine how judges will decide cases. This 
JOURNAL has echoed the comments of these few 
writers in previous numbers. It seems pitiful 
that this new understanding, comparable to a 
new chemical agent, has so long been virtually 
ignored by practitioners. We cannot complain 
of the judges. 


The initial steps depend upon 
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lawyers who will tell the judges not to de- 
prive a client, be he plaintiff or defendant, of 
his remedy because of a need for improving 
the law by distinguishing cases, or otherwise. 
When the lawyer realizes that his cause may 
be won by educating the court, trial or ap- 
pellate, to the doctrine so necessary, and so 
little understood, there will be a steady ap- 
proach toward systematic law and away from 
diffusion. There will be opportunities never 
imagined by Law Institute members to have 
their better rules adopted. 

Occasional adoption of a “restatement” rule 
is reported. If the adoption is to fill a gap 
in the state’s body of law it is well. Adoption 
accomplished only at the expense of a litigant 
is unconscionable. Adoption of the restatement 
of an entire field of law is unthinkable at this 
stage, and when that occurs it will not. be 
by authority of the judges. 

The Law Institute restatements have influ- 
enced the opinions of judges far more than of 
legislators. The interstitial adoption of bet- 
ter rules offers little hope for this generation, 
or the next, unless practitioners wake up to 
their clients’ need for invoking the court’s 
constitutional power to adhere to a rule con- 
demned by reason or experience, and then de- 
clare the better rule. But perhaps that last 
statement should be qualified; perhaps the 
judges will awake and arouse the practitioners. 

Mr. Frank W. Grinnell’s thorough discussion 
of the subject in this issue constitutes another 
earnest effort to light the way to progress. 


Colorado Bar Produces New Civil Code 


On January sixth the Colorado supreme court 
formally adopted the code of civil procedure 
drafted by committees of the coordinated State 
Bar and ordered that it should take effect on 
April sixth. As told in this JOURNAL (22:3:132) 
the Association was deeply in debt and pitifully 
weak when it brought about a union of all the 
local bar associations in 1937. In one year this 
appropriate organization revolutionized the bar. 
At the convention in September of 1938 it was 
enthusiastically voted to adopt as far as seemed 
practical the new federal civil rules. The first 


step, that of obtaining from the legislature an 
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enabling act, was taken in 1939. Immediately 
the bar started work with seventy-five unsalar- 
ied volunteers working in fourteen divisions. All 
interests were represented. A vast amount of 
study, drafting, revision and coordination was 
necessary. The result now stands as a monu- 
ment to practical organization and a spirit of 
progress. 

A second completed draft of rules was sub- 
mitted to all the judges and lawyers in the state 
prior to the 1939 bar convention, which was 
devoted mainly to considering methods and 
policies. At the 1940 state convention the sec- 
ond draft was approved after minor changes, 
and the next step was to prepare the third draft, 
which was sent in printed form to judges and 
bar officers. After one month’s consideration, 
the supreme court made slight changes and 
entered its order of adoption. 

The impetus given to bar ambition by organic 
union and accomplishment of a difficult job car- 
ries over into 1941. Important bills affecting 
judicature will be dealt with by the legislature 
now in session. One measure is to revise and 
improve probate practice and others affect wills 
and estates. Most important of the present 
agenda is a study of judicial selection, for which 
the recent triumph in Missouri affords both a 
plan and a mode of operation. 

This appreciative account should not be taken 
to mean that the Colorado rules are virtually 
identical with the federal rules. Very little 
study and drafting would have been required 
to reach such a conclusion. The policy adopted 
was that of taking federal rules that suited the 
Colorado lawyers and of formulating new rules 
from past experience until the schedule seemed 
to be complete. 

The idea of delegated judicial rule-making 
power is no new thing in Colorado. It has 
dominated the profession’s planning since 1913, 
but during all that time there was little use 
of the power, great dissatisfaction with existing 
rules, and no means for concerted effort until 
the bar associations were enabled to pool their 
power and their interests in a single state or- 
ganization which includes nearly all practi- 
tioners. 

There is a lesson here for bar executives in 
a number of states. 
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Fact Finding by Special Verdict 


By LAURANCE M. HYDE 


“In cases tried by jury the general verdict should be abolished, and the jury 
should be required to find the facts, under instructions limited to aiding the 


jury in dealing with evidence. 


... Application of the law to facts is a judicial 


and not a jury function, and that prolific source of procedural error, the essay 
on law called instructions to the jury, should be eliminated.”—State v. Moore, 


125 Kas., 334-6. 


FOR ALMOST a century, the practice and pro- 
cedure of many of our states has been fixed by 
statutory codes, following the Field code of 
New York adopted in 1848. Let it be recog- 
nized that the adoption of these codes marked 
a great and enlightened advance over the hap- 
hazard growth of six centuries known as Com- 
mon Law pleading and practice.1 However, it 
must also be understood that the model for 
these codes was formulated at a time when 
modern invention had not produced the methods 
and machines for time and labor saving, accur- 
acy and convenience, we have today. Court 
reporters were not then used, in many states 
at least; certainly machine reporting was un- 
known. Likewise there were no typewriters, 
so that all records had to be slowly written by 
hand. This made it impossible to fully pre- 
serve oral testimony and statements in the ac- 
tual form in which they were given. No 
doubt, this is the principal reason for the dif- 
ference in appellate review between equity 
cases (in which originally there was little or 
no oral evidence) and law cases. This also 
caused many distinctions and methods of the 
common law to be carried over into the codes; 
such as bills of exceptions, record proper, gen- 
eral answers, general demurrers, and various 
technical requirements of pleadings, instruc- 
tions and verdicts. Many of these seem to be 
mainly based on the assumed greater impor- 
tance of what was written over what was 
spoken, because it was then impossible to 
have an accurate record of what was 





*A member, as commissioner, of the Missouri Su- 
preme Court. 

1. See from Common Law Rules to Rules of Court— 
Hyde, 22 Washington U. Law Quarterly, 187. 


spoken. Moreover, since the codes were 
adopted by legislatures, it was recognized that 
only legislatures could change them. Thus the 
rules of practice of many states were frozen 
at the 1848 model. And thus courts were re- 
quired to operate in strait-jackets of strict 
statutory codes, which legislatures would not 
change and which provided many means for 
delaying and even evading a determination on 
the merits. Now at long last, a new advance 
has begun, by the method so successful in Eng- 
land since the judicature acts of 1873 and 1875.5 
This method of making and continuously im- 
proving procedure by rules of court, adopted by 
congress to authorize and request the supreme ‘ 
court to assume this responsibility, has re- 
sulted in the new federal rules. Now we have 
in nationwide operation a modernized model 
code which includes the best features of the 
old codes and which recognizes and utilizes new 
methods and time and effort-saving con- 
veniences, made possible by modern science and 
invention, to eliminate useless distinctions and 
technicalities. Of the many features of the 
new federal rules, which might be profitably 
discussed, it seems to the writer that none is 
more important than the methods, made pos- 
sible by rule 49, for making the jury trial a 
better fact-finding process by use of special ver- 
dict practice. Some states, such as Texas and 
Wisconsin, have been pioneers in this field but 
it is new to most of us. 

Can it be fairly denied that, during the last 
quarter of a century, many new problems, aris- 





2. See Streamlined Procedure—Hyde, 
of Kansas City Law Review, 205. 

3. 36 & 37 Vict. Chap. 66 (1873); 38 & 39 Vict. 
Chap. 22 (1875). 

4. 48 Stat. 1064, 28 U.S.C.A. sec’s. 723b and c (1934). 


University 
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ing from modern industrial and urban condi- 
tions, have been unable to get quick and effi- 
cient treatment in our courts? For example, 
consider the present treatment in jury trials 
of expert testimony on fact issues, requiring 
medical or other scientific knowledge for their 
determination. Because of popular demand for 
a forum for prompt settlement of these many 
new questions, new administrative tribunals 
have been created. It is indicative of the popu- 
lar attitude toward the ability of lawyers and 
courts to dispatch business promptly by the 
methods of jury trials they have been using, 
that members of these new tribunals are not 
usually required to be learned in the law, and 
that they are allowed to determine their own 
procedure. Laymen are authorized to decide 
questions of law and determine facts without 
requiring that they be guided by knowledge of 
or instructions concerning the law. Usually 
their determination of facts is made binding 
upon courts in whatever judicial review is pro- 
vided, so that there is no appeal from or review 
of decisions of these laymen as to many ulti- 
mate facts, in the determination of which the 
application of rules of substantive law are nec- 
essarily involved. Many relations of employer 
and employee, public utilities and their cus- 
tomers, railroads and shippers, and rights and 
duties of other agencies of transportation have 
been largely removed from the courts. Meas- 
ures are being proposed to place also in the 
hands of lay administrative bodies such mat- 
ters as injuries caused by operation of motor 
vehicles, all labor relations, insurance, and 
many other problems of commerce, industry 
and agriculture. This development has only 
begun. Where it will lead we cannot know. 
We may be sure, however, that people will not 
tolerate forever any system which delays un- 
reasonably the determination of questions they 
need to have decided. If courts do not function 
without vexatious delay, they will find means 
to have them decided outside of the courts. 
The eventual results of this may not be bene- 
ficial either to the bar or the public. It will 
not do to emulate the ostrich by merely cover- 
ing our heads and saying there is nothing to 
be done. 

What is the principal trouble with our court 
procedure? The criticism usually made by 
laymen is expense and delay. They say litiga- 
tion takes too long and costs too much. What 
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is the principal cause of excessive expense and 
delay? In the opinion of the writer it is, more 
than anything else, that we too frequently re- 
quire courts to do over again (and sometimes 
over and over again) what they should be able 
to do correctly the first time. In other words, 
there must be more than one trial in too many 
cases. Every additional trial takes more time 
and costs more money. This may, and too 
often does, result in a right being established 
only after it has become worthless. Laymen 
also particularly claim that a jury trial is too 
much of a gamble. Where we use the general 
verdict system, under which no one can tell 
how the jury actually decided essential fact 
issues, can we justly deny this criticism? The 
result is that while lawyers and bar assoeiations 
have been arguing about whether or not there 
should be any change in trial by jury, courts 
and lawyers have been losing business to trib- 
unals which do not use juries, and have a con- 
siderable tendency to not even use lawyers. 
Where is trial by jury in master and servant 
cases? Gone, not with the wind, but to work- 
men’s compensation commissions. Many other 
like examples could be given, but it should not 
be necessary to labor the point. The writer 
believes that a well qualified jury, acting on 
proper evidence, and with proper directions 
about its duties, is the best, safest and most 
satisfactory fact finding body there is for de- 
termination of litigated facts, in a government 
of the people, by the people, and for the peo- 
ple. However, we have broken down its use- 
fulness to a regrettable degree, both by failing 
to insist on service by properly qualified jurors 
and by loading our juries with tasks of decid- 
ing, without adequate guidance, complicated 
issues requiring medical or other scientific 
knowledge, growing out of the complex rela- 
tions and developments of modern commerce 
and industry. Some of these are beyond hu- 
man capacity to decide correctly under the 
system and methods used. Nevertheless, we 
have also insisted that all the issues of such 
cases be decided by general verdicts which 
leave in doubt whether some of the most im- 
portant issues of the case were ever decided or 
even considered. Juries are capable of decid- 
ing fact issues they can understand. Why do 
we not actually give them this function? 

One of the most frequent and just criticisms 
of administrative boards, bureaus, and com- 
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missions is that they arbitrarily decide cases 
without actually making findings upon essential 
fact issues on the basis of substantial evi- 
dence, and without making an intelligible rec- 
ord to show how they did decide any fact is- 
sues. It is this situation that was sought to 
be remedied by the Logan-Walter bill before 
congress under sponsorship of the American 
Bar Association.’ Likewise, the model bill for 
practice and procedure in state administrative 
tribunals, drafted by the American Bar Asso- 
ciation’s section of judicial administration and 
submitted in connection with its last report, 
seeks to make the same improvements in the 
states. Certainly with all our modern facili- 
ties for keeping complete records of oral testi- 
mony and statements, which could aid so much 
in making a judicial trial a better fact finding 
process than ever before, the courts should not 
lag behind in devising better methods for their 
use, 

Some administrative tribunals make real 
findings of fact and some do not. Too many so- 
called findings of fact made by administrative 
tribunals are actually conclusions of law. There- 
fore, a reviewing court cannot find out what 
facts, if any, were determined as a basis for 
the decision. Thus the court is unable to tell 
whether or not the case was correctly decided 
upon the definite determination of essential fact 
issues, or incorrectly decided upon an errone- 
ous view of the law, or whether the law ap- 
plied was properly applicable to the facts which 
the tribunal believed to exist. However, is the 
general verdict system of jury trials much bet- 
ter? Under the general verdict system, the 
only answer a lawyer will get from an appellate 
court, upon any proposition raised about a 
fact issue (where there was substantial evi- 
dence to support any view consistent with the 
result, regardless of how overwhelming the evi- 
dence against it may have been), is that it was 
a jury question and the jury’s general verdict 
settled it. Yet the appellate court does not 
know, and cannot know, what the jury thought 
about such issue or even whether it thought 
about it at all. Perhaps, if the jury had been 
required to think about the particular issue 
and to decide it, and had understood the effect 
of the issue on the result, a different final re- 
sult would have been reached. While we aid 





5. 64 A.B.A. Reports 587; 26 A.B.A. Tournal, 124. 
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the general verdict by the presumption that the 
jury found favorably to the result reached on 
all essential fact issues, one effect of this has 
been (because of instances where plainly the 
result was unjust) to have a counter presump- 
tion that every technical defect, omission or 
misstatement in an instruction is prejudicial 
error, which caused the jury to reach the wrong 
result. This has created a vicious circle, which 
causes reversals and new trials, without actual 
knowledge as to whether or not the jury did 
find facts which would have supported the ver- 
dict, and would have warranted the result 
reached if the correct rule of law was applied 
to the facts the jury actually believed to be 
true. Thus both the jury and the appellate 
court are too often required to shoot in the 
dark. This system also almost always requires 
the whole thing to be done over again by a com- 
plete new trial. Why not know what facts the 
jury did actually believe to be true? If we would 
let the jury actually settle the essential facts, 
the trial court could tell what result must be 
reached by applying the applicable rule of law; 
or if it was wrong the appellate court could 
correct it; and in either case usually without 
the necessity of any new trial. 


Proper use of simplified pleadings, deposi- 
tion and discovery practice, and pretrial hear- 
ings, for which the new federal rules provide, 
should make trials shorter by limiting them to 
actual disputed issues. As to the results of 
these preliminary preparations for trial, Pro- 
fessor Sunderland of the University of Michi- 
gan, after a study of English procedure many 
years ago, said: 


“With the facts on each side mutually understood 
by both parties when the trial opens, leading ques- 
tions no longer become objectionable on many fea- 
tures of the case and the witness is brought at once 
to the point on controversy * * * the necessity for 
cross examination is greatly reduced * * * formal 
admissions of facts, and anwers to interrogatories, 
eliminate many features of the case which with us 
call for extensive proof. * * * There is no occasion 
for that elaborate maneuvering for advantage, that 
vigilant and tireless eagerness to insist on every ob- 
jection * * * which not only prolongs and compli- 
cates the trial, but helps to make the outcome of 
an American lawsuit turn as much upon the skill 
of counsel as upon the merits of the case.’”” 


Undoubtedly, these methods do materially 
help to prevent the jury from being confused 


6. 64 A.B.A. Reports 407, 432. 
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by smoke screen issues and aid them to decide 
the case on the real issues. Nevertheless, 
something more is needed for that purpose and 
that is to inform the jury clearly as to what are 
the real issues for them to decide. That can be 
done under federal rule 49, which provides for 
special verdicts to decide essential fact issues. 
Certainly the usual trial instruction practice 
does not do it. One of the frequent and uni- 
versal complaints made by lawyers in many 
states today is that juries pay no attention to 
instructions. How can laymen pay attention to 
instructions they cannot understand? Some 
instructions, given in my state today, could 
only be understood by the most able, astute 
and experienced legal scholars (if any) whose 
knowledge covers the whole field of legal learn- 
ing and grammatical construction (if so); and 
then only by careful use of diagrams and com- 
plete word-by-word analysis. A layman could 
as readily understand Einstein’s theory of rela- 
tivity. Such complicated instructions are not 
only a waste of effort but also, under our gen- 
eral exceptions practice, take a very great risk 
of reversal. Because of these difficulties, the 
practice grew up in Missouri several years 
ago of submitting cases (especially personal 
injury cases) without any instructions to indi- 
cate plaintiff’s theory of recovery. This, of 
course, made matters worse by leaving the 
jury without any guide at all as to essential 
fact issues and this practice was stopped by 
our supreme court.® The best instructions, un- 
der our present methods, are those “which com- 
pletely cover each theory of recovery or (affirm- 
ative) defense by setting out the facts which 
the jury must believe to be true to justify the 
verdict sought.’”® In other words, this re- 
quires a submission of the essential fact issues 
which it would be necessary to find in a special 
verdict, or on interrogatories, in order to sup- 
port a general verdict. Nevertheless, this sys- 
tem of stating all of the fact issues (often with 
some immaterial or uncontroverted issues) in 
one long instruction, does not really make the 
trial a scientific fact-finding process. Neither 
does the general verdict. To again quote Pro- 
fessor Sunderland: “There are three unknown 
elements which enter into the general verdict: 





7. An Appraisal of the English Procedure—Sunder- 
land (1925), 50 A.B.A. Reports, 242, 248. 


8. Dorman v. East St. Louis R. Co., 335 Mo. 1082, 
75 S.W. (2d) 854. 
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(a) the facts; (b) the law; (c) the application 
of the law to the facts. And it is clear that 
the verdict is liable to three sources of error, 
corresponding to these three elements. It is 
also clear that if error occur in any of these 
three matters it cannot be discovered, for the 
constituents of the compound cannot be ascer- 
tained.”!® Certainly with modern reporting 
methods, and the use of special verdict prac- 
tice, it is possible to make a record from which 
the court (both trial and appellate) could tell 
what went into the compound and know what 
result this required. Certainly, also, the prac- 
tice of a general verdict on an instruction, hy- 
pothesizing all essential facts and covering the 
whole case (especially when stated at such 
length so that laymen cannot follow or com- 
prehend it), leaves the basis of the jury’s de- 
cision to speculation and surmise. Laymen 
should not be expected to understand all kinds 
of legal principles and how to apply them, 
but they can understand separate fact issues 
and how to decide them. Under the special 
verdict system they would be asked to do 
what a jury is really able to do, namely, to de- 
cide separate fact issues. When the facts are 
thus settled there should not be much doubt 
about the result required. 


A recent author, in a very instructive ar- 
ticle concerning this method of submitting 
fact issues, says: 


“Its potential advantages in a trial by jury are 
many. By its use the trial judge is relieved from 
the difficult task of charging the jury on the law of 
the case, and thus the danger of errors incident to 
a lengthy charge is eliminated. At the same time 
the jury’s task is simplified. Instead of attempting 
to understand the court’s charge, the jury may de- 
vote its entire efforts to the task of answering defi- 
nite questions of fact. The fact that the jury is 
relieved from the task of resolving the controversy 
for one party or the other, eliminates as far as pos- 
sible the ever-present dangers of a verdict prompted 
by sympathy, bias, or prejudice. * * * 

“By the use of the special verdict both sides of a 
controversy may be more efficiently presented to the 
jury than under the method of presenting alter- 
nates in the general charge. Furthermore, if the 
trial judge misapplies the law to the special ver- 
dict he may correct his error without the necessity 
of a new trial. And of outstanding importance is 
the fact that the definite factual findings furnish 





9. Instructions on Instructions—Hyde, 1 Bench and 
Par (No. 4) 3. 


10. Verdicts, General and Special—Sunderland, 29 
Yale L. J. 253, 258. 
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practical, concrete basis for the appellate court’s 
evaluation of the case on review. If the only error 
involves a point of law or a misapplication of law 
to the facts by the trial judge, the necessity for a 
new trial should be eliminated.’ 

Law Quarterly 1851, 213-214.] 


Furthermore, with discovery practice to de- 
velop facts and pre-trial hearings to determine 
the actually contested fact issues, why should 
it not be possible to formulate, in advance, 
some of the certain and most essential ques- 
tions as to fact issues which the jury will be 
asked to settle? If these could be given to the 
jury by the judge, immediately after the open- 
ing statements of counsel, the jury would know 
from the beginning of the evidence what fact 
issues they must determine. Thus they would 
have a guide for understanding and appraising 
the evidence as they heard it. Would this not 
be more reasonable than to ask them to recall 
what the testimony was with reference to is- 
sues after they had heard it and when they had 
no idea of its purpose at the time it was being 
given. An appellate court of experienced law- 
yers cannot get much out of even a legal ar- 
gument unless they have before them, in a 
printed brief, assignments of error and the 
points upon which counsel rely. Why ask lay- 
men to guess at the issues they are to decide? 
Of course, supplementary or additional fact 
issues may always develop or become impor- 
tant during the trial and if these become es- 
sential issues, they could be added to the sub- 
mission at the close of the evidence. Surely, 
with pretrial practice, it would not be difficult 
to.prepare questions covering the principal fact 
issues, because, even without it, careful and 
successful lawyers now prepare most of their 
instructions before the trial starts. 

However, if the special verdict practice is to 
work properly, it is important to recognize and 
guard against possibilities of its abuse. Fed- 
eral rule 49 may be too general in some re- 
spects to insure against all of these and, in the 
light of experience, perhaps it may have to be 
supplemented by some additional rules. Some 
matters to be considered are: 

First: An unreasonable number of fact is- 
sues must not be submitted in any case. To 
do so would tend to confuse the jury and cause 
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them to lose sight of the really essential issues. 
Undoubtedly one of the best remedies to pre- 
vent this is to determine the essential issues in 
pre-trial hearings as far as possible. 


Second: Conclusions of law must not be 
submitted. To do so would permit the jury 
to do just what the general verdict allows, 
namely : dodge or hide the decision of the actual 
fact issues. This practice would leave the fac- 
tual basis of the decision as much in doubt as 
does a general verdict. 


Third: Each fact issue must be submitted 
separately and distinctly apart from and must 
not assume other controverted facts. To do so 
would permit questions which would mean that 
the other party might lose either way the jury 
answered. (Here is one such interrogatory 
recently called to the writer’s attention in a 
negligence case alleging a defective step, where 
the defense was assumption of risk and con- 
tributory negligence: “Was the worn, weak 
and insecure condition of the step as open and 
apparent to the defendant as it was to the 
plaintiff?” Under an answer “yes” it could be 
contended that plaintiff assumed the risk, while 
“no” meant that defendant was not as negli- 
gent as plaintiff. This is like the old classic: 
“Have you stopped beating your wife?’’) 


Fourth: The duty to request submission of 
issues must rest with the parties, and each 
party must be held to waive a jury trial and 
finding on any issue he does not ask to have 
submitted, as provided in federal rule 49. 
Otherwise the situation might be made worse 
instead of better as to concealed or presump- 
tive grounds of error as a basis for reversal. 

Would not one reasonable remedy, for the 
second and third propositions, be to work out 
some standardized forms of interrogatories, 
or verdicts, for submission of the most usual 
fact issues which recur frequently, as in many 
classes of negligence cases? Standardized 
pleading forms are approved by the supreme 
court under the new federal rules. This is 
also done by statute in many state codes. 
California has made some progress on stand- 
ardized instructions. Why could not interrog- 
atory forms for submitting fact issues be like- 
wise worked out by an advisory committee and 
approved? The writer does not believe that 


an appellate court always performs its full duty 
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by merely saying what is wrong with the sub- 
mission.!2 When possible to do so, it would 
be much more helpful to say what is right. 
Above all, of course, it should also be remem- 
bered that no rules will be self operating, but 
that intelligent and faithful administration is 
required to make any system work well. This 
calls for sincere cooperation between bench 
and bar. 

The writer’s conclusions are that, in this and 
other features, we must streamline our proce- 
dure or lawyers and courts will lose more busi- 
ness to streamlined tribunals. We certainly 
do not want fundamental rights streamlined. 
Principles should not be subject to easy change, 
but procedural rules are only working tools. 
They should be of the latest and best model. 
We can best keep essential sacred rights (with- 
out which democracy cannot exist) by afford- 
ing prompt ways and efficient methods for pro- 
tecting and enforcing them. Journalism could 
not be successful today (and perhaps could not 
keep public respect necessary to the mainte- 
nance of freedom of the press) by using the 
methods of the handpress to compete against 
such modern means of public information as 
the radio. We should not handicap our efforts 
to maintain public respect for the courts to- 
day by forcing them to attempt to keep up 
with the pace of modern business and indus- 
stry by the methods of times when slow and 
tedious handwriting was the only known way 
of making records. Surely the way to have 
more business for courts and lawyers is to 
demonstrate ability to handle promptly and 
efficiently the business that does come to them. 
Surely, in this respect, what is in the public 
interest is very much in the bar’s own inter- 
est. It may even be more important than that, 
because the proper functioning of our courts 
is essential to the continuance of our form of 
government. 





“Given a measure of self-conscious and co- 
hesive professional unity, the bar may exert a 
power more beneficent and far reaching than 
it or any other non-governmental group has 
wielded in the past.”—Harlan F. Stone. 





12. See Harke v. Haase, 335 Mo. 1104, 75 S.W. 
(2d) 1001. 


RULE-MAKING Power DENIED IN FLORIDA 149 


Rule-making Power Denied in Florida 

The Florida State Bar Association, which 
has notable achievements to its credit, drafted 
a procedural code that was a close adaptation 
of federal rules, and petitioned the supreme 
court to sanction these rules. The hearing 
was a memorable occasion. One justice did not 
participate, three concurred in the chief jus- 
tice’s opinion denying the petition (one sub- 
mitting also a concurring opinion) and two 
justices joined in a dissenting opinion. 

Among the numerous objections raised in the 
ruling opinion was the fact that the State Bar 
had in recent years three times submitted pro- 
cedural codes—chancery, probate and criminal 
—to legislature, and had induced the legislators 
to approve. 

The ruling opinion contains a most emphatic 
condemnation of the existing statutory proce- 
dure and reveals willingness to authorize a 
complete revision if an enabling act is adopted. 
The Association has produced a draft of a bill 
to be introduced in legislature this year. 

It would appear that the Association adopted 
the right course. If it had concentrated on the 
legislature it would have been met with the ar- 
gument that only the court had the power to 
make rules. That contingency has been re- 
moved. The right of the legislature to dele- 
gate rule-making power is now established 
beyond argument, and the supreme court has 
asserted its willingness to further the reform, 
if so directed by statute. 

The militant history of the Florida Bar since 
it started with almost nothing fourteen years 
ago (told in this JOURNAL 22:6:241) supports 
the hope that it will succeed in this vastly im- 
portant undertaking. Success in modernizing 
civil procedure in Florida will have a special 
significance for it will mean the merging of law 
and chancery procedures in a single code. This 
has been done in no state since the new fed- 
eral rules were promulgated. 

That the Florida high court should divide 
on the question of rule-making power appears 
strange, but stranger by far is the fact that 
each opinion seems wholly conclusive. The 
careless employment of vague terms in past 
years is the explanation for this point blank 
difference of opinion. It will be just as well 
if lay critics get no opportunity to capitalize 
disagreements between eminent jurists. 
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Judicial Regulation of Stare Decisis—An Opportunity for 
the Courts and the American Law Institute 


Discussion of the Misleading Phrase “Judicial Legislation” 


By FRANK W. GRINNELL* 


RECENT ARTICLES! suggest that the American 
Law Institute and the profession generally have 
not yet grasped the full practical significance 
of the Montana and Kentucky practice of limit- 
ing the effect of an overruling decision to the 
future, to avoid unjust consequences of its 
“retrospective” application. As stated in this 
Journal (19:37, August, 1935) “the doctrine 
of stare decisis is inevitable for the purpose 
intended—to stabilize the law. Change is just 
as inevitable. Adherence to precedent, and 
adoption of better rules for future transactions 
are in no wise inconsistent.” It seems obvious 
that the general acceptance and sound devel- 
opment of this practice would help to accom- 
plish the results hoped for in the work of the 
American Law Institute and for the sound de- 
velopment of the common law in future. 

The principle, established in Montana and 
Kentucky, was recognized as valid by the Su- 
preme Court of the United States in Great 
Northern Ry. v. Sunburst Oil Co. in 1932.2 
This case seems likely to become a landmark 
in legal history, although a limited applica- 
tion of the idea goes back to Gelpcke v. Dubuque 
and earlier cases. The opinion in the Sunburst 
Oil cases is another recognition by that court 
of the “flexibility and capacity for growth and 
adaptation” which “is the peculiar boast and 
excellence of the common law.” In Hurtado v. 
California, 110 U. S. 516, in 1884, the court 


*Of the Boston Bar; editor, for twenty-five years of 
the Massachusetts Law Quarterly, official publication 
of the Massachusetts Bar Association. 

1. See Prof. Spruill’s article on, “The Effect of an 
Overruling Decision,” in North Carolina Law Rev. 
for April, 1940; Prof. Snyder’s article in Jil. Law 
Review for June, 1940, referred to in the final note 
to the article on “Rules of Evidence,” in the August 
number of this Journal, p. 50; and briefer discussions 
in the Journal of the American Judicature Society for 


said, and repeated in the Funk case, 290 U. S. 
371, in 1934: 

“as it was the characteristic principle of the 
common law to draw its inspiration from every 
fountain of justice, we are not to assume that 
the sources of its supply have been exhausted. 
On the contrary we should expect that the new 
and various experiences of our own situation 
and system will mould and shape it into new 
and not less useful forms.” 


There is no reason why the common law prac- 
tice of stare decisis should not be as flexible 
and adaptable to changing conditions as any 
other common law rule, and particularly in the 
procedural field—the purpose of the practice be- 
ing stability, but stability subject to the domi- 
nant principle of progress in the better admin- 
istration of justice under new conditions. 

The need of “birth control” of printed ju- 
dicial opinions is obvious with an annual birth 
rate of some twenty-five thousand or so. As 
pointed out by the American Bar Association’s 
committee on Duplication of Legal Publica- 
tions in 1938 (63 A.B.A. Rep. 469), the accumu- 
lation of law books, including reports, is threat- 
ening the whole common law system by strain- 
ing the purses, not only of the bar and their 
clients, but even of law libraries. A friend 
said recently, “Our law is a stream lost in a 
sandy waste of a million guesses. We need 
much more vigorous argument for the exclusion 
of a large percentage of written opinions.” But 





June, 1933, pp. 6-7; August, 1935, pp. 37-39; for June, 
1939, pp. 32-35, and for August, 1940, p. 50, Note 48. 

2. 287 U. S. 358, and see Payne v. City of Cov- 
ington (1938), 276 Ky. 380, 123 S. W. 2d. 1045. For 
the background of Judge Cardozo’s opinion in the 
Sunburst Oil case, see his Nature of the Judicial 
Process (1921) p. 98 et seq., and Paradoxes of Legal 
Science (1928) pp. 63-64. 

2a. See A.B.A. Journal for January, 1940, p. 40, 
and 15th Rep. Mass. Judicial Council, Mass. Law 
Quart., January-March, 1940, p. 20. 
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the question “What are we going to do about 
it?” constantly arises and is difficult to answer. 
There is no single answer. 

Mr. Charles A. Beardsley’s recent pungent 
reminder to American courts that every opinion 
is a “collect telegram to the bar’”’,?* might well, 
as he suggested, be posted by every appellate 
judge in his office as a constant suggestion of 
self-restraint for the sake of “adequate brev- 
ity”. 

The American Law Institute could implement 
its work by continually flashing on the screen 
of judicial consciousness the opinions in the 
Sunburst Oil case and the Funk case as guides 
to the simultaneous improvement of the law by 
over-ruling unsound cases without retrospective 
injustice, and reduction of volumes of reports 
by elimination of such “distinguishing” opin- 
ions as would thus be rendered unnecessary. 
One way to abbreviate is to abbreviate wher- 
ever possible. ; 


THE PRINCIPLE OF RELIANCE 

The present paper has a double purpose-— 
first, to focus attention on the well-annotated 
articles referred to, and, second, to make cer- 
tain suggestions as to the “common law tradi- 
tion” in support of the Montana and Kentucky 
practice. It is safe to say that most of us 
have not thought much about the problem; but 
facts indicate that we have got to begin. 

In 1917, Wigmore wrote: 


“Every volume of session laws contains stat- 
utes ending with the proviso that ‘this act shall 
take effect from January Ist, and shall not be 
applicable to any contract made, or cause of 
action accrued, prior to that date.’ Why could 
not the judicial doctrine of stare decisis be 
applied with the same restrictions? It would 
be an interesting experiment.’ 


Professor Spruill says: 


“As a consequence of that quickening tempo 
of growth and transition in constitutional law 
and many other fields, which has led to the re- 
examination and restatement of many princi- 
ples in these last few years, cases presenting 
the problem of the effect to be accorded an 
overruling decision have been arising with in- 
creasing frequency. Moreover, it seems not 
unlikely that our courts will be called upon to 
handle a growing volume of such litigation in 
the immediate future. They face this task 
equipped with certain principles which might 





3. See Journal Am. Jud. Soc., August, 1935, p. 38. 

4. North Carolina Law Rev., April, 1940, p. 223. 

5. Ill. Law Rev., June, 1940, pp. 121-122 and 153 
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be likened to a new and specialized equity. This 
new equity, if we may call it such, is still in 
its infancy. The courts are developing it halt- 
ingly to ameliorate the hardships of an arbi- 
trary rule... . 

“And the bench is becoming increasingly 
aware of its powers and responsibilities in this 
field. It is to be hoped that our judges will 
continue to prick out a broader and more just 
rule as case after case comes before them. . . .’’4 

Professor Snyder mentions instances of ret- 
rospective application which illustrate its fre- 
quent possibilities of injustice.5 He refers to 
the “declaratory” theory of law, as distin- 
guished from the theory that judges “make 
law,” and mentions the fact that 

“Austin ~alled the declaratory theory a ‘child- 
ish fiction,’ a characterization repeated by Hol- 
land and Gray to mention but two among a 
multitude. Bentham assailed it savagely. But 
it has withstood these portentous assaults and 
is still doing business at the same old stand. 


After discussing various opinions, such as 
the much discussed case of Gelpcke v. Dubuque, 
and the use in those opinions of the somewhat 
vague phrase, “the principles of justice,” he 
extracts from them “the principle of reliance” 
as a workable legal ground of decision, and 
concludes: 

“Retrospective operation of overruling de- 
cisions is logically unnecessary. Strictly in 
accord with that time-honored element of the 
‘doctrine of precedents’—the declaratory theory 
—it should be renounced as contrary to the 
principle of reliance. Attention of courts and 
lawyers should be directed to working out defi- 
nitive applications of the principle of reliance 
in connection with overruled and overruling 
decisions.” 

Professor Kocourek, in the American Bar 
Association Journal in 1931,° suggested setting 
up a test of “reasonable and justifiable reli- 
ance.” On the other hand, Professor Spruill, 
in the article referred to above, says: 

“It seems impossible to lay down any prin- 
ciple to be a universal guide for the applica- 
tion of the law announced in overruling deci- 
sions. Moreover, there seems the danger that 
the attempt by statute might change the legal 
problem for the worse and at the same time 
create political difficulties.” 

I think the wisdom of this last remark will 
appear on reflection.” 





6. March, 1931, pp. 180-182. 

7. For a note on the fiction of legislative under- 
standing of many matters see 44 Har. Law Rev. 976 
reprinted in Mass. Law Quart. for May, 1931, pp. 1-5. 
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Professor Shartel, in this JOURNAL in June, 
1933, said: 

“Usually the doctrine (of adherence to pre- 
cedent) is closely associated with the theory 
that courts cannot legislate. Courts are sup- 
posed to declare the law, not to make it... . 
But when we examine this objection to an over- 
ruling decision we perceive that it is a shifting 
sand. The declaration of a new rule is no 
more obviously ‘legislative’ than is the declara- 
tion of the rule which it overrules and sup- 
plants. There cannot be any stronger objection 
on the ground of judicial legislation to the 
unmaking of judge-made law than to its making 
it in the first place.” 

The use of slang catchwords or phrases is, 
like profanity for emphasis, as common and 
convenient for the legal profession as for the 
community at large, and their use, even by 
the “Olympians,” often becomes so habitual 
that it indicates a cessation of sustained 
thought. 


THE BUGABOO OF “JUDICIAL LEGISLATION” 


In his article in the American Bar Journal, 
in 1931, Professor Kocourek describes the 
theory that the courts declare the law which 
they find in existence as “a fiction which when 
taken seriously often produces bad results” and 
which was “overthrown” in Gelpcke v. Dubuque. 
He described the rule of stare decisis as “‘a cus- 
tom of the courts” binding on lower courts but 
not on supreme courts. He continues: 

“. . . both the rule of stare decisis and the 
declaratory theory (while antagonistic prin- 
ciples, considered separately) are, in unison, 
an obstruction to a liberal expansion of legal 
doctrines. The stare decisis rule (and cus- 
tom) ought to be liberalized but only on condi- 


tion that the declaratory fiction is modified or 
annihilated. 


“What is the reason for the survival of the 
declaratory theory? The answer we believe is 
the survival of another fiction known as the 
separation of powers.” 


I challenge the statement that “the separa- 
tion of powers” is a “fiction,” but space does 
not permit extended discussion. As stated in 
a previous article on evidence,® the constitu- 
tions apportion duties rather than powers, 
which are incidental. 

“Stare decisis” is a mere Latin catch-phrase, 
harmless, if understood, as it generally is, al- 
though the use of simple English is better in 





8. Journal of the American Judicature Society for 
August, 1940. 
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these days. But “judicial legislation” is one 
of the most pernicious examples of legal slang, 
because it is both inaccurate and seriously mis- 
leading. Professor Kocourek accepts it as ac- 
curate; Professor Spruill “agrees with the real- 
ists that the courts do legislate . . . (subject 
to rather definite limitations)”; Professor 
Snyder accepts the phrase with a refer- 
ence to Ezra Thayer’s article hereinafter re- 
ferred to. The late Mr. Justice Holmes in- 
dulged his fondness for epigram by inserting 
in a judicial opinion, where it is, perhaps, some- 
what out of place, his much-quoted, and, in my 
opinion, unfortunate, sentence, 


“I recognize without hesitation that judges 
do and must legislate, but they do so inter- 
stitially; they are confined from molar and 
molecular motions.’ 


If he had said, “take part in the making of 
law,” instead of “legislate,” the sentence would 
have been more accurate. 

Holmes’ great contemporary, John C. Gray, 
does not, so far as I have observed, use either 
the phrase “judicial legislation” or “stare 
decisis” anywhere in his book on, “The Na- 
ture and Sources of Law,” written, as he says 
in his preface, after fifty years of thinking 
about it. Why? There must be a reason. 
Gray was less accidental in his use of language 
than most men, and the reason appears, I think, 
in his preface. He said: 

“The student of jurisprudence is at times 
troubled by the thought that he is dealing not 
with things, but with words, that he is busy 
with the shape and size of counters in a game 
of logomachy, but when he fully realizes how 
these words have been passed and are still 
being passed as money not only by fools and 
on fools, but by and on some of the acutest 
minds, he feels that there is work worthy of 
being done, if only it can be done worthily.” 

In an appreciative tribute in celebration of 
the ninetieth birthday of Judge Holmes, in 
1931,1° Judge Cardozo said: “The repetition 
of a catchword can hold analysis in fetters for 
fifty years or more,” and he speaks of the ef- 
fectiveness of Holmes in combating “the ty- 
ranny of tags and tickets” with a reference 
to page 230 of “Collected Legal Papers,” where 
Holmes said: 


“I am struck with the blind imitativeness of 





9. Southern Pacific Co. v. Jensen, 244 U. S. at 
221. 
10. 44 Harvard Law Review, 688-689. 
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man when I see how a doctrine, a discrimina- 
tion, even a phrase, will run in a year or two 
over the whole English speaking world.” 

It is a curious, but very human coincidence 
therefore, that Holmes, who in his early lec- 
tures, as Pollock says, “shows us how dimly 
felt grounds of expediency struggling with 
traditional rules of which the real grounds were 
mostly forgotten, have issued in the establish- 
ment of principles,” should himself have helped 
to “hold in fetters,” by a literary sentence, the 
analysis of the meaningless phrase “judicial 
legislation.” Readers of his “Common Law” 
will recognize that the background of his 
quoted sentence appeared in 1881, before he 
became a judge, when he wrote: 

“In substance the growth of the law is leg- 
islative. And this in a deeper sense than that 
what the courts declare to have always been 
the law is in fact new. It is legislative in its 
grounds. They very considerations which 
judges most rarely mention, and always with an 
apology, are the secret root from which the 
law draws all the juices of life. I mean, of 
course, considerations of what is expedient for 
the community concerned. Every important 
principle which is developed by litigation is 
in fact and at the bottom the result of more 
or less definitely understood views of public 
policy; most generally, to be sure, under our 
practice and traditions, the unconscious result 
of instinctive preferences and inarticulate pol- 
icy in the last analysis. . . . Law is adminis- 
tered by able and experienced men, who know 
too much to sacrifice good sense to a syllog- 
re 

But his use of the word “legislative,” as thus 
explained, was philosophical rather than legal, 
and, from a legal constitutional point of view, 
the use of the word and of the phrase “judicial 
legislation” is like the use of what Judge Jere- 
miah Smith referred to as a “question-begging 
maxim. The Oxford Dictionary derives 
“legislation” from “legis-lation-em, properly 
two words, i. e., ‘bringing of a law’ (legis, 
genitive of lex, law, plus lation-em bringing) .” 
This meaning of “bringing a law,” but “bring- 
ing” it subject to change by an enactment of a 
“legislature” fits the philosophical use of the 
word by Holmes in “The Common Law.” 

When the phrase “judicial legislation” was 
first used I do not know, but in 1891 Ezra 





11. See “The Use of Maxims in Jurisprudence.” 
9 Har. Law Rev. 13, 25. 

12. 5 Harvard Law Rev. 172. 

13. Judge Cardozo, in his “Nature of the Judicial 
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Thayer, then a brilliant young student in the 
Harvard Law School, won a prize by his arti- 
cle on, “Judicial Legislation: Its Legitimate 
Function in the Development of the Common 
Law.!2 He began his article as follows: 

“The phrase ‘judicial legislation’ carries on 
its face the notion of judicial usurpation. It 
is habitually used by our courts with this sense 
of reproach. The same disapproval is apparent 
when Bentham, expressing theories very differ- 
ent from those of the judges, designates the 
whole common law as ‘judge-made law.’ But 
if judicial legislation be understood to mean 
the growth of the law at the hands of the 
judges—and it is in this sense that the term 
will here be used—it will not do to assume 
that it is merely an evil. I shall endeavor to 
show, on the contrary, that it is a desirable, and 
indeed a necessary, feature of our system.” 

After referring to the Austinian theory that 
law is a “command” and pointing out, with 
references to Sir Henry Maine, that the theory 
divorces law from the “historical antecedents— 
essential to a correct understanding .. . of 
English law,” he said: 

“That the Austinian identification of law 
with legislation should lead, among other 
things, to a slighting of the common law is 
almost inevitable. One must indeed be con- 
stantly on his guard against too literal an ap- 
plication of the doctrine that a law is a com- 
mand.”"}3 

I have called attention to the fact that Gray 
does not use the phrase “judicial legislation,” 
but he does state very simply how the courts 
take part in the “making” of law, for, of course, 
all lawyers know that they do. The point is 
that under the English, and especially under 
the American constitutional, system, the part 
taken by the court is not accurately or prop- 
erly described by the word “legislation,” which 
has a distinct meaning. The slang catch-phrase 
“judicial legislation” leads to confusion of 
thought and political and popular misunder- 
standing and prejudice because, as Thayer said, 
it seems to “carry on its face the notion of 
judicial usurpation.” Jt is the business of the 
courts and the bar to avoid this misunderstand- 
ing and prejudice by a more accurate use of 
terms, not only in writing but in the thinking 
behind the writing. 


Process” (p. 125) said: “Today there is danger of 
an . . . opposite error. From holding that law is 
never made by judges, the votaries of the Austinian 
analysis have been led at times to the conclusion that 
it is never made by any one else.” 
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LAW MAKING Is A COMMUNITY PROCESS 


The fact is that the “making” of law is a 
cooperative community process in which the 
legislatures, the courts, the bar, the “private 
writers,” as FitzJames Stephen called the un- 
official legal scholars, the laymen and the liti- 
gants, all take different, but essential, parts— 
the part of the courts being merely the last, 
but often, not the leading, part in the process. 
Frequently, and especially since the days of 
Lord Coke, the part taken by the bar, in argu- 
ment, or by the “private writers”—the sug- 
gestive minds of the profession off as well as 
on the bench—has been the leading part in 
the analytical thinking and the convincing state- 
ment of legal principles and their just appli- 
cation. In his history of “England under the 
Stuarts” (p. 122) Trevelyan speaks of Coke 
as having 
“turned the minds of the young gentlemen at 
the Inns of Court, who watched him from afar 
with fear and reverence, to contemplate a new 
idea of the constitutional function and of the 
political affinities of their profession, which 
they were destined in their generation to de- 


velop in a hundred ways as counsel for Eng- 
land gone to law with her king.” 


THE LAWYERS’ PART IN LAW-MAKING 


And no one has described, or rather sug- 
gested (for it can never be fully “described’’), 
the part taken by lawyers better than Mr. Jus- 
tice Holmes in an eloquent paragraph in 1890 
when, responding to the memorial of the Mid- 
dlesex County Bar on the death of Daniel S. 
Richardson of Lowell, he said: 


“As we go down the long line—at every 
step, as on the Appian Way, a tomb—we can 
see the little space within which Mason rose, 
grew mighty, and was no more—or Dexter, 
or Choate, or Bartlett, or Lord, or Sweetser; 
alas; now we must add, or Richardson—and 
the record which remains of them is but the 
names of counsel attached to a few cases. 


“Is that the only record? I think not. Their -~ 


true monument is the body of our jurisprudence 
—that vast cenotaph shaped by the genius of 
our race and by powers greater than the great- 
est individual, yet to which the least may make 
their contribution and inscribe it with their 
names. The glory of lawyers, like that of men 
of science, is more corporate than individual. 
Our labor is an endless organic process. The 
organism whose being is recorded and protected 
by the law is the undying body of society. 
When I hear that one of the builders has ceased 
his toil, I do not ask what statue he has placed 


JoURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[Vov. 24 


upon some conspicuous pedestal, but I think of 
the mighty whole and say to myself, he has done 
his part to help. . . . I say to myself today 
that all this wonder is the work of such pa- 
tient, accurate, keen, just, and fearless spirits 
as Daniel Richardson.”!* 

This passage (which applies in a marked de- 
gree to Holmes himself before and after he 
became a judge in 1882) is quoted, not for the 
purpose of flattering the profession, in the 
familiar postprandial manner, but to bring out, 
by suggestion, one of the big historical facts 
about the bar and its function and performance 
in the life of the law, which some judges do 
not always remember.’ 


THE NORMAL JUDICIAL DUTY 


Our method of developing law by the courts 
“from precedent to precedent” is not “legisla- 
tion” in any sense of “usurpation” of the con- 
stitutional legislative function because it is not 
only a process essentially different in its func- 
tioning from that of a legislative body, but, 
as Thayer pointed out (too mildly, I think) 
it is an independent and essential duty of the 
courts which is an integral part of our consti- 
tutional system separating judicial from “leg- 
islative” functions. We all know this to be 
both the fact and the theory ever since the 
constitutions were adopted, and if we will think 
it and remember it in statement, we will “lay 
the ghost” of “judicial legislation,” instead of 
trying to pacify the ghost by calling it “inter- 
stitial,” or flattering it by any other form of 
words. The fact that legislatures may change 
rules of substantive law does not affect the 
normal constitutional judicial duty to develop 
them by decision. The entire professional ca- 
reer of Holmes demonstrates that in helping to 
develop law as a judge he was not “usurping” 
anything. 


PROBABLE APPREHENSIONS OF THE PROFESSION 


Coming back to our subject of the gradual 
modification by the courts of the practice of 
stare decisis in connection with the “retrospec- 
tive” effect of an over-ruling decision, and the 
substitution of a more reasonable idea of a 
“declaratory” judgment for future guidance of 
the bar and the community, let us consider some 
of the possible apprehensions of the profession 





14. Holmes “Speeches” (1891), p. 47. 
15. See “The Functioning of the Judicial Intellect,” 
Mass. Law Quart., May, 1923. 
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about this practice, exemplified in the Sunburst 
Oil case. 

In 1731, Parliament provided that proceed- 
ings in court should be in English. Professor 
Winfield tells us that: 

“The nation at large needed it, some wise 
men predicted that it would ruin England, some 
still wiser men seized upon minor incon- 
veniences that resulted from it as quite suffi- 
cient to damn it, and succeeding generations 


wondered why it had not been passed a century 
earlier.” 


The apprehension of leading lawyers, as late 
as the middle of the nineteenth century about 
the effect on public morals of allowing inter- 
ested parties to testify, were mentioned in my 
previous article in this Journal. These char- 
acteristic professional apprehensions, combined 
with the natural inertia and complacency which 
lead men to “stick to the devil they know,” 
exist in spite of the “common law tradition.” 
What is that tradition? 


“A SPECIALIZED EQUITY” 


Professor Spruill’s phrase, “a new and spe- 
cialized equity,” in overruling a decision is a 
happy one, but, from an historical point of 
view, there is nothing “new” about it, however 
new it may seem to those of us whose reading 
of history is casual and limited. In his essay 
on, “The Transformation of Equity,” Sir Fred- 
erick Pollock, referring to St. Germain’s early 
sixteenth century publication known as, “Doc- 
tor and Student,” says: 


“Christopher St. Germain, a writer in ad- 
vance of his contemporaries in many things, 
. Clearly takes the view that the funda- 
mental principle of equity is not occasional and 
overriding interference, but enlightened scien- 
tific interpretation. . . . It is hardly too much 
to say that” St. Germain’s remarks “anticipate 
the reforming and constructive spirit of Mans- 
field. The conception of equity as expounded 
by St. Germain was in itself nothing new. He 
was quite openly following the scholastic tradi- 
tion which went back partly by direct and 
partly by indirect ways to Aristotle. But the 
treatment of it as practically applicable to Eng- 
lish law shows a grasp and insight quite ex- 
ceptional at the time.’’!7 





16. “Chief Sources of English Legal History,” p. 13. 

17. “Essays in the Law,” Pollock, pp. 192-193. 

18. Campbell’s Life of Lord Nottingham, “Lives of 
the Chancellors,” Vol. 3, p. 330. 

19. 2 Har. Law Rev. 53; “Lectures on Legal His- 
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The book was doubtless part of the back- 
ground which appears to have led Sir Matthew 
Hale and Lord Nottingham to “look upon equity 
as part of the common law and one of the 
grounds of it.”!8 The use of fictions is an 
illustration of the result. The development of 
the action of assumpsit, based on the equitable 
fiction of an implied promise leading to the 
broader equitable doctrine of “quasi contract’ 
or “unjust enrichment,” is common knowledge. 
As James Bar Ames said, “it would be hard 
to find a better illustration of the power of 
self-development of the common law.”’® 

The varied life history of “John Doe and 
Richard Roe” is another illustration of an 
equitable fiction in the common law tradition.2° 
John Anstey, in “The Pleader’s Guide,” a “Di- 
dactic Poem” published in 1796 and quoted 
by Sir William Holdsworth? as an accurate 
picture of “common law” in the eighteenth 
century, opens his “Lecture V” as follows: 
“Light lie the sculptur’d Marble o’er his Breast, 

Blaz’d be his Virtues, and his Sins suppress’d, 
And wheresoe’er his bones are laid 

Thrice honour’d be that Lawyer’s Shade, 
Who Truth and Nonsense first combin’d 

And EQUITY with Fiction join’d... .” 

This is one aspect of the question that is not 
fully discussed so far as I have observed. The 
practice of adherence to precedent is obviously 
procedural—a part of the adjective law—not 
the substantive law, because it stops or checks 
argument as to what the substantive law is, 
or may be. 


FEDERAL PROBATION AS AN OBJECT LESSON 


The history of probation in the federal courts 
furnishes a very striking illustration of the 
public need of a modification. The common 
law probation practice in Massachusetts, of 
postponing the imposition of a sentence, thus 
retaining the case in judicial control, dated 
back to the early part of the nineteenth cen- 
tury in Judge Thacher’s court before the stat- 
utes; and this practice had been followed in the 
district court of the first circuit for about 





tory,” at p. 166; cf. Lord Wright in, “The Future 
of the Common Law,” pp. 93-94; and Ezra Thayer’s 
Essay, referred to in note 12, p. 179. 

20. See Mass. Law Quart. for August, 1935, and 
Chicago Bar Record for March-April, 1935. 

20a. History of English Law, Vol. IX, p. 251. 
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sixty years. In other federal districts, how- 
ever, and in Ohio in particular, the probation 
practice consisted of imposing the sentence 
(thus exhausting judicial control) and then, 
without statutory provision, suspending it on 
condition of good behavior. The legality of 
this Ohio practice came before the Supreme 
Court of the United States in 19167! in a case 
in which the government attacked all proba- 
tion as illegal, and, although a brief was filed 
in support of the first circuit practice at the 
request of the judges, the supreme court held 
all probation illegal in the absence of an act 
of congress.*2 This decision left some five 
thousand persons, who had been convicted in 
federal courts all over the country and released 
on probation, many of them behaving them- 
selves, in the position of being forced into 
prison unless something was done. To avoid 
such injustice they were all pardoned by the 
President! This was done at the suggestion of 
the court. 

With all due respect for the court, it seems 
rather silly that the bugaboo of judicial legis- 
lation should have prevented the great tribunal 
in Washington from reaching some way of 
protecting well-behaved probationers within the 
law, instead of leaving it to the executive exer- 
cise of indiscriminate wholesale clemency after 
sixty years of probation practice! The-subse- 
quent passage of a probation act for the future 
by congress did not cure the legal absurdity. 
The adjective Jaw of modern criminal adminis- 
tration had been developed or “made” by the 
state courts and federal district courts and 
prosecuting officers in the first circuit in the 
sound method of the “common law tradition” 
and with public approval. The “principles of 
justice” in administration, or, as Professor 
Snyder says, the “principle of reliance” could, 
and, it seems, should, have been applied by the 
court so that its opinion would have been a 
guide for the future without throwing the 
whole past to the “mercy” of the executive. 

The case of Erie R.R. Co. v. Tompkins (304 
U. S. 64) also seems one in which “the principle 
of reliance” might well have been considered 
by the court in connection with its overruling 


21. Ex parte United States, 242 U. S. 1927. 

22. As one of the amici curiae for the First Circuit 
judges, I may, perhaps, be pardoned for believing that 
the Supreme Court was mistaken in regard to the 
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of the doctrine of Swift v. Tyson. That doc- 
trine in spite of frequent criticism had been 
constantly reaffirmed, and relied upon during 
almost a century. It is unfortunate that owing 
to illness, Mr. Justice Cardozo did not take part 
in the Tompkins case, as his appreciation of the 
equitable trend in the development of the doc- 
trine of precedent might have resulted either 
in a separate suggestive opinion, or a modifica- 
tion of the retrospective application of the 
majority opinion. The question in the case was 
whether a $30,000.00 verdict for personal in- 
jury against a railroad in the Federal courts, 
based on “general law,” as opposed to state 
decisions, should stand. Of course, an injured 
trespasser could hardly be considered as having 
“equitable” claim based on “reliance” on Swift 
v. Tyson when he trespassed; but the inhabi- 
tants of the forty-eight states whose actions, 
for many years, had involved actual “reliance” 
on the doctrine of Swift v. Tyson might well 
have been protected, as to the past, by an 
equitable clause in the overruling opinion as to 
its general application. 


RESEMBLANCE TO DECLARATORY JUDGMENTS 


The modification of stare decisis to meet the 
needs of justice resembles the widespread cur- 
rent use in America of the old Scotch-English 
idea of a declaratory judgment—the main dif- 
ference being that the overruling, for the fu- 
ture only, is a declaratory judgment for the 
guidance of the court itself and the community 
in general, instead of the settlement of a con- 
troverted issue between parties to a declaratory 
proceeding primarily for the future guidance 
of such parties. Such a practice of limiting 
the effect of an overruling decision to the fu- 
ture would differ from an “advisory opinion” 
in that they would be decisions of the court 
and not merely opinions of “the justices” and 
the question involved in the overruling would 
generally have been fully argued. This is sel- 
dom the case with advisory opinions, valuable 
as they have proved themselves to be in Massa- 
chusetts?* and some other jurisdictions. 

The supreme court of the United States, un- 





First Circuit practice. See Mass. Law (Quart. for 


August, 1917, p. 591, “Probation as an Orthodox Com- 
mon Law Practice.” 
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der the lead of Mr. Justice Stone’s pungent 
dissent to the dictum in the Willing case,?* has 
fully recognized that the “declaratory judg- 
ment” is a purely procedural matter.25 While 
it has generally been provided for by statute in 
this country, it was provided for almost seventy 
years ago, by rule in the English courts 
and sustained as a matter of procedure, in the 
leading case on the subject.2® For reasons 
which I have stated elsewhere, I believe it to 
be within the rule-making function of American 
courts as an administrative matter.?? 


The purpose of a declaratory judgment is 
to make it unnecessary for a party to a con- 
troverted issue to “take a step in the dark,” 
with possible resulting liability, before he can 
ascertain what his rights or duties are. The 
purpose of a declaratory overruling opinion 
for the future is similar—to avoid misleading 
persons “in the dark” by the gradual, and often 
unrealized, distinguishing of cases. 


LORD MANSFIELD ON THE CourRT’s DUTY 


The late Professor Zane said, “Had there 
been a succession of judges like Mansfield, the 
law would not have needed much statutory re- 
forming.” 

A picture of Lord Mansfield in action in 
dealing with an “equitable” fiction appears in 
the case of Fair-claim, etc., versus Sham-title, 
in Ejectment (3 Burrows 1290, 1292-1296) : 


“LORD MANSFIELD—in ejectments, the court 
can never want jurisdiction to prevent the 
plaintiff from recovering without a proper 
trial. An ejectment is the creature of West- 
minister Hall . . . and moulded gradually into 
a course of practice, by rules of the courts. The 
same authority which brought it thus far, may 
certainly carry it to a higher degree of per- 
fection, as experience happens to shew incon- 
veniences or defects . . . being under the con- 
trol of the court, it may be so modelled as to 
answer in the best manner every end of jus- 
tice and convenience.” 





24. 277 U. S. 274. 

25. See Aetna Life Ins. Co. v. Haworth, 300 
U. S. 227; cf. Mass. Law Quart., May, 1928, pp. 43-57. 

26. Guarantee Tr. Co. v. Hannay, 1915, 2 K. B. 
536. In that case, Banks, L. J., said: 

“I can not doubt that had the Court of Chancery 
in those days (before 1852) thought it expedient to 
make merely declaratory judgments they would have 
claimed and exercised the right to do so.” 
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CONCLUSIONS 


1. “If you want to sell the administration 
of justice where you live, improve it” is the 
slogan printed in this Journal for April, 1940. 
But improve it, when possible, in the common 
law tradition. 


2. Judicial development of legal principles 
and their application, whether by original, or 
overruling decision, is the normal course of 
the common law, inherited, recognized and fol- 
lowed, in this country. Such development 
whether by decision or rule, is not properly, 
or accurately, described for practical purposes 
by the word “legislation.” 

8. The doctrine of stare decisis is a judicial 
creation, as much within judicial control as 
any of the “historical fictions,” procedural in 
its nature and capable of modification to meet 
the needs of justice by a “declaratory” method 
in the common law tradition. 

4. I submit that the whole doctrine of stare 
decisis is within the regulatory power of every 
court of last resort in the country as part of 
its constitutional duty to administer justice, 
and that duty cannot be weakened by the buga- 
boo of “judicial legislation,” which is merely 
an epithet. 

5. As to the method of regulating the prac- 
tice for the purpose of justice—the method 
adopted in Montana and Kentucky seems rea- 
sonable. It seems that every supreme court 
should adopt a practice of considering, in each 
overruling opinion, whether or not the prin- 
ciple of “reliance,” or of “reasonable and justi- 
fiable reliance,” or some other “principle of 
justice” consistent with the public interest, calls 
in proper cases, for its limitation to the future 
or in Professor Spruill’s words, a consideration 
of the “new and specialized equity.” 

6. As stated by the late Honorable George 
W. Wheeler, of Connecticut, in a dissenting 
opinion, “it is a grave error for a court to 
relegate to the legislature the duty which is 
knocking loudly at its door.’ 





27. See Mass. 
1939, p. 8. 


28. Quoted in Journal of the American Judicature 
Society for August, 1935 (p. 37). See also the remarks 
of Chief Judge Crane of the New York Court of Ap- 
peals and of Mr. Justice Stone at the Harvard Ter- 
centenary Conference on “The Future of the Common 
Law,” pp. 245 and 147. 
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The Tompkins Case and the Federal Rules* 


By CHARLES E. CLARKt 


THE EASE with which the Federal Rules of 
Civil Procedure, 28 U.S.C.A. following section 
723c, have become an integral part of our jur- 
isprudence has, I believe, far exceeded the ex- 
pectations of even the most sanguine advocates 
of the new practice. It is a demonstration that 
the lawyers and judges of the country are will- 
ing to work with simplified procedure when 
they have it at hand and that they find them- 
selves readily at home in its use. Although 
at first blush the cases construing the rules 
seem very numerous, yet examination shows 
that almost without exception these are deci- 
sions confirming the broad grant of authority 
which the rules confer upon the courts. There 
is hardly a restrictive or limiting decision in 
the entire lot. 

To this general proposition there may seem 
to be one apparent exception. It is, funda- 
mentally, one which represents but another 
phase of the ancient and recurring problem of 
adjustment made necessary by our dual system 
of government, with two sovereigns acting with 
competing power in the same territory. As 
this problem arises under the new rules it ap- 
pears in two forms. The first involves matters 
of jurisdiction, always acute in federal law 
and now accentuated by the broad joinder pro- 
visions of the new rules. That matter I shall 
leave to one side with the mere suggestion that 
solutions of new issues of jurisdiction will call 
in final analysis for like principles of wise 
statesmanship! in adjustment of state and fed- 
eral relations that are necessary for the solu- 
tion of the question which is my more imme- 
diate concern. That question, the second of the 
two issues I have referred to, is the one of 
substance versus procedure—state substantive 
law and federal procedure—under Erie R. Co. 
v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 
L.ED. 1188, 114 A.L.R. 1487. As every one 





*This article appeared originally in Federal Rules 
Decisions, vol. 1, no. 11 (Nov. 1940). It appears here 
by courtesy of West Publishing Co. 

The author served as Reporter on the Supreme 
Court committee that drafted the federal rules. He 


legally minded now knows, the Tompkins case 
denied to the national government any “general 
law” outside of specific statutory or constitu- 
tional grants of power and admonished the fed- 
eral courts to look to the state precedents for 
the basic law which they should apply except 
for those federal specialties definitely commit- 
ted to them. Hence we have the clear-cut issue 
whether the new federal rules of civil proce- 
dure or any of them exceed this limitation. 

The apparent anomaly that at the same term 
of court the Supreme Court should have adopted 
uniform rules of procedure while it announced 
a doctrine of complete diversity of substantive 
law has called forth extensive and somewhat di- 
verse comments from learned authors. The di- 
versity of view is amusingly illustrated in the 
JOURNAL OF THE AMERICAN JUDICATURE So- 
creTY for August 1940 (24:2:57). There Mr. 
Alexander Holtzoff, Special Assistant to the 
Attorney General, to whom we are indebted 
for his collections of, and several monographs 
on, the decisions affecting the rules, has an 
interesting discussion of “The Federal Rules 
of Civil Procedure and Erie Railroad Co. v. 
Tompkins.” In this learned article he ex- 
presses a hopeful view of the situation, say- 
ing that, since the Tompkins decision is con- 
fined to matters of substantive law, there is no 
ground for apprehension that it will have a 
detrimental effect on the new federal rules. But 
the distinguished editor of the JOURNAL must 
have drawn a different conclusion from the 
same premises, for on the cover of the maga- 
zine the article appears under the title “New 
Federal Rules Endangered.” 

What is danger to one may well appear as 
mere ordinary progress to another; and whether 
or not we consider the Tompkins doctrine a 
threat to the federal rules undoubtedly depends 
upon the point of view with which we approach 





has been for some time a member of the Circuit Court 
of Appeals in the second district. 
1. Cf. Mr. Justice, then Professor, Frankfurter, 


Distribution of Judicial Power between United States 
and State Courts, 13 Corn.L.Q. 499, 530. 
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the matter. In theory, at least, Mr. Holtzoff 
is certainly justified in his conclusion, for the 
Tompkins case does not deal with matters of pro- 
cedure, and there is no necessary antithesis be- 
tween its holding and the rules.* But in practice 
there is but a shadowy line between substance 
and procedure; and the more matters which are 
placed over the line and into the field of sub- 
stance, the less scope will be accorded the new 
federal rules and the greater the retreat from 
the cherished ideal of procedural uniformity. 
I suspect many of us will feel that Mr. Holtz- 
off’s optimism is based in part upon a willing- 
ness to suffer relinquishment to state diversity 
of many matters traditionally viewed as pro- 
cedural and hence that his equanimity under 
the circumstances can hardly be shared by us. 
Personally I would put it that the federal rules 
may be decidedly endangered if certain views 
of the wide scope of substance and the nar- 
row extent of procedure which have been ex- 
pressed should prevail; but I would add that 
such an outcome does not seem to me a neces- 
sary result of the Tompkins case. 

Elsewhere I have stated my approach to this 
problem.* I shall not repeat here the reason- 
ing there set forth. What I propose to do is 
to set down rather dogmatically I fear, certain 





3. “The line between procedural and substantive law 
is hazy, but no one doubts federal power over pro- 
cedure.” Mr. Justice Reed in Erie R. Co. v. Thomp- 
kins, at page 92 of 304 U.S., at page 828 of 58 S.Ct., 
82 L.Ed. 1188, 114 A.L.R. 1487. 

4. Procedural Aspects of the New State Independ- 
ence, 8 Geo.Wash.L.Rev. 1230 (June, 1940). 

5. Page 58 of 24 J.Am.Jud.Soc. 

6. Mr. Holtzoff cites Schopp v. Muller Dairies, 
Inc., D.C., 25 F.Supp. 50; Francis v. Humphrey, D.C., 
25 F.Supp. 1; Sampson v. Channell, 1 Cir., 110 F.2d 
754; and Cities Service Oil Co. v. Dunlap, 308 U.S. 
208, 60 S.Ct. 201, 84 L.Ed., with no cases to the 
contrary. But to the contrary should be cited Tobin 
v. Pennsylvania R. Co., 69 App.D.C. 262, 100 F.2d 
435; Guardian Life Ins. Co. of America v. Clum, 3 
Cir., 106 F.2d 592, 595; MacDonald v. Central Ver- 
mont Ry., Inc., D.C., 31 F.Supp. 298; Sierocinski v. 
E. I. Du Pont de Nemours & Co., D.C., 25 F.Supp. 
706, reversed on another point, 3 Cir., 103 F.2d 843; 
Summers v. Hearst, D.C., 23 F.Supp. 986 on Rule 
23(b), 28 U.S.C.A. following section 723c; Moore v. 
Illinois Cent. R. Co. DC. 24 F.Supp. 731 (on 
pleading over after demurrer sustained) ; and Travelers 
Mut. Casualty Co. v. Skeer, D.C., 24 F.Supp. 805 on 
construction of injunction bond); cf, Rast v. Mutual 
Life Inc. Co. of New York, 4 Cir., 112 F.2nd 769, where 
decision was avoided. Among text authorities contra 
mav be cited Moore’s Federal Practice 571, 3071: 38 
Col.L.Rev. 1472; 34 ILL. Rev. 106: 87 U. of Pa.L.Rev. 
344: 88 ihid. 482, 1010: 14 Tulane L.Rev. 1, 10: 3 
Fed.Rules Serv.Comm. 1.3. In accord with Mr. Holtz- 


THE TOMPKINS CASE AND THE FEDERAL RULES 


159 


propositions consideration of which I trust may 
be of some aid to members of the bench and 
bar in reaching their conclusions on these mat- 
ters. And even if those propositions do not 
prove to be a direct aid to decision, perhaps 
at least they may be taken as caveats to cause 
pause before one too quickly rejects a specific 
federal rule of civil procedure under the sup- 
posed compulsion of the Supreme Court pre- 
cedent. I might add that in the article re- 
ferred to above Mr. Holtzoff does me the honor 
to say that I have “cogently” espoused a point 
of view, but one as to which “the decisions so 
far rendered point in the opposite direction.’’® 
He is referring to the decisions on the par- 
ticular question which has already posited the 
issue in a striking way, namely, that of plead- 
ing and of proving contributory negligence in 
an action for personal injuries or wrongful 
death based upon the defendant’s negligence. 
But, with deference, I cannot concede this 
point to him. The cases and the authorities 
are at least divided,® and I believe there is good 
ground for the view that the federal courts are 
not required to and, in view of the federal 
rules, should not, hold that an issue tradition- 
ally procedural or on the border line is substan- 
tive unless the public policy of the state as 





off’s views are 37 Mich.L.Rev. 1240 and, it seems, 
Professor Tunks in Categorization and Federalism: 
“Substance” and “Procedure” after Erie Railroad v. 
Tompkins, 34 Ill.L.Rev. 271 (as to which see note 9, 
below). In Cities Service Oil Co. v. Dunlap, above, 
the Supreme Court had reversed a ruling below to 
hold burden of proof of the issue of bona fide pur- 
chaser of property for value without notice in.an action 
to quiet title one to be decided under the state law 
of Texas, not under general federal law; it did not 
examine the question hereinafter stressed as to how 
far the Texas state courts regarded the issue as a sub- 
stantive one of policy. See my article cited note 4, 
above. In Sampson v. Channell, above, Judge Ma- 
gruder in a scholarly opinion (with one associate con- 
curring only in the result and the other dissenting) 
ruled first that notwithstanding state authority to the 
contrary the issue of burden of proof of contributory 
negligence should be considered substantive, but sec- 
ond, since the Massachusetts courts considered the is- 
sue procedural in the conflict of laws, the federal courts 
in Massachusetts should apply the Massachusetts rule 
—which was identical with Federal Rule 8(c)—to a 
case arising out of a Maine accident, even though the 
Maine rule was otherwise. It is submitted with defer- 
ence that this conclusion was more directly to he 
reached by holding Federal Rule 8(c) applicable in 
view of the attitude of the Massachusetts courts to- 
ward this isue. See MacDonald v. Central Vermont 
Ry., Inc., above. For critical comments on Samnsor 
vy. Channell, see 20 B.U.L.Rev. 566, 53 Harv.1.Rev. 
1393, and 88 U. of Pa.L.Rev. 1010 
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unequivocally disclosed by some clear state 
statute or decision, demands such a result.? 

Therefore, as steps in consideration of this 
problem, I suggest, first, that it is not a new 
one, but, as indicated above, it is merely the 
persistent one we shall always have to face in 
our federal system, namely, the adjustment of 
state and interstate rights. Stated more specif- 
ically, while the Tompkins case may have given 
emphasis to the problem, yet it was one in- 
herent in, and necessarily to be faced upon, the 
adoption of any uniform system of procedure 
for the federal courts. Indeed, except in that 
limited field which was already fast contract- 
ing, that of “general law,” the Tompkins case 
has made no difference whatsoever in the prob- 
lem. We should not become unduly exercised 
because the Tompkins decision has underlined 
a question we should have had to face anyhow. 

I stress this perhaps elementary proposition 
because it appears to me that the emphatic na- 
ture of the Tompkins pronouncement seems to 
have caused some at least to feel that the de- 
cision must be followed even to consequences 
remote in nature. Actually there seems to be 
no occasion to lift our question from its ordi- 
nary and rather mundane setting. 

Second. As in all matters of federal and 
state adjustment, no easy and mechanical rule 
of thumb is possible; but in final analysis there 
must be a weighing of the diverse policies and 
an adjustment of them in the light of the best 
judicial craftsmanship available for the task.® 
As a corollary, there should not be acceptance 
of the idea that a mere particle of substance 
outweighs all elements of procedure, no matter 
how weighty, and that once such a particle is 
discovered, the matter is settled against fed- 





7. Mr. Holtzoff suggests, and the suggestion is 
applied in Sampson v. Channell, above, that the prob- 
lem may be resolved by holding Federal Rule 8(c) 
to be limited to the question of pleading only, with the 
matter of burden of proof subject to state law. It is 
true, as these learned authorities point out, that the 
burden of proof and the burden of pleading may not be 
identical, but that both tend to reflect an identic policy 
of placing the judicial handicap of a particular issue 
on one side or the other, and ordinarily there is little 
reason for separating them. Obviously Federal Rule 
8(c) was a recognition of the long established federal 
rule placing the burden both of pleading and of proof 
of this issue on the defendant; and the suggested recon- 
ciliation takes all substance out of the ancient federal 
view. Compare law review criticisms of Sampson v. 
Channell, cited in note 6, above. Indeed, it is a real 
question whether, if the burden of proof of the issue 
is upon the plaintiff, the burden of pleading should 
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eral uniformity. That obviously proves too 
much, for it would mean that in practically no 
detail could the federal courts regulate their 
own manner and method of adjudication. 

This is also a truism which I emphasize be- 
cause I think it is actually being overlooked. 
There seems to be a search for substance; and 
that being readily found, an answer, and one 
adverse to uniform federal procedure, is then 
thought necessary.2 But substance and pro- 
cedure are always intermingled, as a wise 
teacher of conflict of laws demonstrated a few 
years ago in an article which well repays fre- 
quent rereading.!® Almost any rule having to 
do with the orderly dispatch of judicial pro- 
cedure partakes of the nature of both substance 
and procedure. It is perhaps carrying coals 
to Newcastle to point out this fact to lawyers 
grounded in the tradition of the English law, 
where, as is well known, the law of rights has 
grown out of the law of remedies, and where, 
under the ancient common law, one really had 
no substantive right unless he could find a 
procedural form of action wherein to enforce 
it.1!_ In the article cited, Professor Cook shows 
that we must decide the question of substance 
versus procedure, not as one based on any sup- 
posed verities of definition, but as one of as- 
certaining and enforcing the policy to be sub- 
served by the distinction. From any other 
point of view, the attempted dichotomy is 
meaningless. 

Now the policy of the new federal rules to 
establish a uniform flexible procedure for all 
the national courts, one which may prove, as 
it already seems to be doing,!2 to be a model 
for the various states, is certainly clear and 
definite. All matters of the operation of the 





not be also, in order to avoid a natural trap for the 
defendant. 


8. Mr. Justice Frankfurther, op. cit. note 1, above. 


9. Thus, in the learned and informative article by 
Professor Tunks, note 6, above, there are some cogent 
criticisms of decisions such as Francis v. Humphrey, 
above, for omission to discuss all appropriate angles 
and to appraise relevant state authorities. But then 
the author eventually concludes that notwithstanding 
the authorities burden of proof should be considered 
substantive on a priori grounds because of its assumed 
great importance to the litigants. 


10. Cook, “Substance” and “Procedure” in the 


Conflict of Laws, 42 Yale L.J. 333. 

11. Compare, for example, Maitland, Equity and the 
Forms of Action, 95; Bigelow, History of Procedure, 
72; 2 Pollock and Maitland’s Hist.Eng.Law, 2d Ed. 
674; and Ames, Lectures on Legal History, passim. 
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business of the courts should follow the one 
uniform model. Likewise the core of the Tomp- 
kins doctrine is similarly clear and specific. 
Throughout a given territory one law ought to 
prevail; and it is a blot on the idea of justice 
if two courts operating in the same territory 
apply differing rules for litigants similarly situ- 
ated, but allocated by chance to different courts. 
We must, therefore, weigh these two conflicting 
policies and decide in specific instances, and 
not by way of broad arbitrary generalizations, 
whether one or the other should be presently 
vindicated. Surely every minor advantage of 
legal tactics cannot be considered procedural. 
If so, the idiosyncrasies of the judge, even 
his daily frame of mind or the breakfast he 
has eaten—following the so-called gastronom- 
ical school of jurisprudence—would be a vested 
interest of the litigant; and matters such as 
the choice and character of the jurors, the place 
of holding court, the accommodations furnished, 
and the like, would loom in importance as possi- 
ble factors of decision. There is certainly a 
large realm of more or less extraneous factors 
which in a particular case may sway decision, 
but which traditionally have been viewed as 
merely ways and means of getting issues to 
trial. All these matters cannot be dubbed sub- 
stantive out of hand without doing violence to 
any system of orderly procedure. 

Accordingly I suggest that here is but the 
normal judicial problem of weighing interests 
and trying to decide them properly in indi- 
vidual cases without the easy course of lifting 
oneself by one’s boot straps on the basis of 
some arbitrary generalization. To aid a de- 
cision of this particular problem I suggest as 
my third and fourth points two further, sub- 
ordinate rules. 

Third. From the nature of the federal rules 
and the manner of their adoption as a result 
of long study and careful consideration, a 
strong presumption should be indulged in that 
matters included in them as procedural are to 
be so held by the courts. I would not go so 
far as has been asserted to say that judges 
must hold all matters dealt with by the rules 





12. Thus, the new rules have already been adopted 
in full in Arizona (see Sunderland. Arizona’s New 
Rules of Civil Procedure Effect Conformity with Fed- 
eral Rules, 23 J.Am.Jud.Soc. 215, April, 1940) and 
in part in several other states, and are being consid- 
ered for complete adoption in several others (see 24 


THE TOMPKINS CASE AND THE FEDERAL RULES 


161 


to be procedural.!* I do not think it necessary 
to do this. But the conscientious thought given 
to the regulation of the business of the courts 
and the to-date successful attempt to work 
out a simple uniform procedure deserves sup- 
port unless some very vital interest of state law 
is being set aside. Unless this is done one 
may say that the federal rules will really be 
endangered. An individual decision question- 
ing a particular rule may seem to have affected 
the general structure but very little; but if 
such decisions accumulate over a decade or two, 
it is obvious that doubt will have been cast 
upon enough of the rules as substantially to 
destroy the whole concept of simplicity and uni- 
formity. Indeed, it seems to me that if some 
of the rules already attacked are properly to be 
questioned, there are other rules, apparently 
not yet the subject of attack, which are left 
in a very precarious position. I venture the 
suggestion that more than half the rules can 
be questioned if some of the views already in 
print as to the wide content of “substance” are 
sound. 

Fourth. Finally only rarely, if ever, should 
the federal judiciary go beyond the views of 
their local state court brethren in holding mat- 
ters to be substantive against the presumption 
in favor of the federal rules. Of course I 
realize that this is a matter, after all, of fed- 
eral court adjustment to a federal system, and 
that the final decision as to what is substance 
and what is procedure in the national courts 
must rest with the judges thereof. On the 
other hand, it is for the state courts to assert 
the policy of the local laws, and it seems to me 
quite unnecessary for the federal judges to 
set aside their own rules and regulations for 
a policy which goes beyond anything asserted 
by the state judges. It is all right to render 
unto Caesar the things that are Caesar’s; it 
is another thing to render unto Caesar the 
things that Caesar never dreams of claiming 
and even values lightly. In the very example 
cited, that dealing with burden of proof of 
contributory negligence, the state courts in gen- 
J.Am.Jud.Soc. 23, June, 1940, and 24 ibid. 53, Aug., 
wa " See Sibbach v. Wilson & Co., 7 Cir., 108 F.2d 
415 (certiorari granted 309 U.S. 650, 60 S.Ct. 809, 84 
L.Ed. —), with comment thereon in 26 Va.L.Rev. 823; 


and compare Sampson v. Channell, above, and Beach 
v. Beach, App.D.C., 114 F.2d 479, June 28, 1940. 
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eral have themselves not been greatly distressed 
by the thought that any very fundamental pol- 
icy was involved. They have refused to apply 
the law of other states when the issue arises as 
a matter of conflict of laws,'4 and some, as in 
Connecticut, have not hesitated to set aside a 
definite legislative act when the pleadings of 
the parties have by chance presented the issue 
differently than the statute provides..5 I do 
not believe the federal judges are called upon 
to assert that a state rule is to be more cher- 
ished by them than the state judges themselves 
hold in analogous cases. For if the federal 
judges go too far in this respect, they will be 
promoting that very element of chance in liti- 
gation, depending upon the court where it oc- 
curs, which the whole doctrine of the Tompkins 
case is supposed to offset. They will be applying 
a local rule with a rigidity and inflexibility 
that litigants in the state courts cannot expect. 

These suggested principles, of course, will 
not make decision easy or swift. The easy 
decision here, however, is, I believe, likely to 
be neither wise nor shrewd in the adjustment 
of state and federal relations. A more sophis- 
ticated approach may well show us that we can 
achieve the hopes for a simple uniform pro- 
cedure, while at the same time accord to liti- 
gants an equality of rights to as full an extent 
as can really be expected in tribunals after 
all composed of not undeviating robots, but 
frail and often variable human beings. 


Public Defender Saves Money 


“Properly applied,” said an editorial in the 
last issue of this JOURNAL, “the public de- 
fender’s services will save money for the gov- 
ernment.” Vindication of this opinion is found 
in the January Chicago Bar Journal, which 
quotes a report by Benjamin C. Bachrach, Cook 
County public defender, showing a saving of 
$2,185,000 to the taxpayers through his office 
during its ten years of existence. The saving 
came about largely through waiver of jury 
trials and elimination of the mandatory $250 
fee for private counsel appointed by the court. 





14. See A.L.IL., Restatement, Conflict of Laws, Sec. 
595, and other authorities cited by Judge Magruder in 
Sampson v. Channell, above. 

15. In Hatch v. Merigold, 119 Conn. 339, 176 A. 
266, 96 A.L.R. 1114, and similar cases, the Supreme 
Court of Errors of Connecticut affirmed defendants’ 
judgments on the doctrine of invited error. See Malt- 
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Judge Maris on Popular Dislike of Courts 


Addressing the third circuit judicial con- 
ference held in Philadelphia Judge Albert B. 
Maris, a member of the court of appeals, pre- 
sented an informative statement concerning the 
newly acquired organization in the federal sys- 
tem. Emphasis was properly placed on the fact 
that ideas presented at the conference could 
be conveyed by the senior circuit judge di- 
rectly to the annual conference of senior circuit 
judges. 

“To attain our ideal of placing the federal 
courts of our circuit in the first rank of those 
that render prompt and satisfactory service, 
will call for some sacrifice of personal conveni- 
ence and traditional independence of move- 
ment,” Judge Maris said. 

That the work of the courts is at all times 
subject to observation and criticism by the pub- 
lic, a fact not sufficiently appreciated by many 
lawyers and judges, was concisely stated in the 
following paragraph: 


“TI think we sometimes forget that through 
our courts there passes a constant stream of 
laymen—litigants, witnesses and jurors—many 
of them highly intelligent men and women who 
are leaders in the community. It is their im- 
pression of our methods which largely molds 
public opinion as to the federal courts. Their 
time is valuable to them and, in the case of 
government witnesses and jurors, costly to the 
United States. They have a right to expect 
that we will seek actively to conserve it. When 
a judge fails to convene or reconvene his court 
on time, takes too many or too long recesses, 
or permits a trial to be interrupted by other 
business, he is not only thoughtlessly wasting 
valuable time and money of busy men and 
women, but he is actually breaking down the 
good name of his court. Furthermore, justice 
delayed is frequently justice denied. When our 
courts are unable to bring cases to trial 
promptly and when matters which have been 
heard are not decided promptly by the judges 
having them under consideration, we are not 
only often prejudicing the rights of a litigant 
and keeping open what may be a festering sore 
in the body politic, but we are actually giving 
aid and comfort to those who argue that the 
courts have failed to meet the modern chal- 
lenge and must be replaced by agencies of a 
different type.” 





bie, C. J., in 9 Conn.Bar J. 282, and my article, note 4, 
above. But recently in Boyd v. Geary 126 Conn. 396, 


12 A.2d 644, it was held, Maltbie, C. J., dissenting, 
that, notwithstanding the recent seemingly explicit 
statute, when plaintiff pleads due care the trial court 
commits reversible error by failing to charge that 
the burden of proof is on the plaintiff. 
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Notes on New Publications 


PRACTICAL PLANNING FOR LEGAL AID 


Forms of Legal Aid Organizations in Middle 
Sized Cities and Smaller Communities. John S. 
Bradway. National Association of Legal Aid 
Organizations, 25 Exchange St., Rochester, 
N. Y., 1940, xiii and 116 pp., mimeographed. 

For the bar organization or civic group inter- 
ested in establishing legal aid service, or on the 
lookout for a suitable community project to 
sponsor, this study is invaluable. Professor 
Bradway has compiled information gathered by 
correspondence and questionnaire from scores 
of legal aid offices throughout the country 
regarding the practical handling of the work 
in non-metropolitan communities. 

Opening with a convincing argument for 
organized legal aid work, he takes up the ques- 
tions of proper and improper purposes and 
objectives, structural forms, sponsorship, super- 
vision and miscellaneous problems; how a legal 
aid case should proceed through the organiza- 
tion, forms and records, and disposition of 
rejected cases; and offers valuable suggestions 
on matters of policy such as charge for serv- 
ices, cooperation with social service agencies, 
and court costs. 

Grandiose ideas of elaborate legal aid offices 
well staffed with attorneys and stenographers 
have tended too much to restrict this important 
public service to large cities. A big step has 
been taken toward. making it available prac- 
tically anywhere. 


For BoTH LAWYERS AND LAYMEN 

Look at the Law. Percival E. Jackson. New 
York, E. P. Dutton and Co., Inc., 1940. 

“The Law” means something different to 
every person, just as the elephant did to the 
seven blind men. To most people it means the 
traffic and small claims courts; to the criminal 
it means the law enforcement agencies. To 
Percival Jackson, “the Law” means the admin- 
istration of justice in general. 

Unlike most books by lawyers on this sub- 
ject, Look at the Law both condemns and de- 
fends with equal enthusiasm and equal clear- 
sightedness. Pro-lawyer bias is effectively 
refuted by vivid statements of laymen’s com- 


plaints against the law’s uncertainty, rigidity, 
technicality, hypocrisy, delay, expense and cor- 
ruption. 

The second part of the book headed “Rem- 
edy” is not a bad brief for the various projects 
the American Judicature Society has advocated 
these many years. It suggests such things as 
simpler and shorter statutes and opinions, ex- 
pansion of the work of judicial councils, rule 
making by the courts, better selection of 
judges, businesslike court administration, bar 
integration, and higher standards for legisla- 
tors and members of the bar. 

Lawyers should be cautioned about the frank 
way Mr. Jackson admits that legal reform must 
come from lay sources. It is true that history 
bears him out, but we as lawyers should bear 
in mind that the responsibility is on us first, 
and nobody else ever takes it up except by de- 
fault. The job is ours if we'll do it, and we 
can do it best. 


NEW THOUGHTS ON POLICE PROBLEMS 


Police Systems in the United States, by Bruce 
Smith. Harper and Brothers, New York, 1940. 
384 pages. $4.00 

The amount of space in recent numbers of 
this JOURNAL devoted to problems of the minor 
judiciary reflects a growing consciousness in 
the legal profession that the most fruitful field 
for improvement of the administration of jus- 
tice is not in our supreme and appellate 
courts where policies are formulated, but at the 
other end of the judicial scale where most ap- 
plications of those policies take place. The 
process does not begin even there, however; at 
least in the realm of criminal] justice. Most 
of such cases have their first contact with the 
law in the person of a policeman or other law 
enforcement officer, and what he does has a big 
bearing on the kind of justice that finally pre- 
vails. 

This branch of the machinery of justice is 
dealt with in an authoritative, stimulating and 
readable fashion by Bruce Smith in the book 
noted above. Beginning with excellent intro- 
ductory discussions of the “police problem” and 
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the crime problem, he examines the organiza- 
tion, operation and interrelation of urban and 
rural, state and federal police systems as they 
exist today. Readers of the JOURNAL will be 
most interested in the last chapter, “Outlines 
of Future Development,” devoted largely to 
problems of organization and control of an ideal 
police system. 

As a result of “uncontrolled and unguided 
development,” we have today a hodge-podge of 
federal, state and local police units, all with 
jurisdiction sharply limited but frequently 
overlapping, well illustrated by a chart (Table 
XXV, page 343) showing twenty-seven differ- 
ent kinds of agencies now operating under eight 
or nine different classes of government author- 
ity. Centralization, however, as the author 
points out, runs counter to a well-established 
American tradition of local autonomy, and 
probably never can be achieved. He cites with 
approval methods used in England and Wales 
which have eliminated duplication of police au- 
thority and resulted in real progress towards 
coherence and unity while still resting upon 
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the autonomy of local governments. This highly 
desirable result has been achieved by the aban- 
donment of outworn police agencies and the 
consolidation of those retained. “Who,” asks 
Mr. Smith, “wants popularly-elected police- 
men to continue as part of the American scene? 
Who believes that the sheriff, the constable 
and the short-term village marshal are neces- 
sary or even desirable parts of our police de- 
fenses?” He further declares that the common 
tendency to produce specialized police bodies 
for the enforcement of particular statutes, or 
for performing other fragmentary services for 
counties and cities, will have to be halted and 
its direction reversed. 

The author’s thoughts on lawful law enforce- 
ment and respect of civil rights, applied sci- 
ence or “gadgets” in police work, improving 
personnel and administration, and organization 
of police for civil defense in national emergen- 
cies are worthy of study by all responsible men 
in this universal, visible, vital arm of “The 
Law.” 


Judicature Society Gains 184 New Members 


One of the most hopeful signs for the future of the administration of justice in this country 
is the increasing interest year after year of lawyers, judges and law teachers everywhere in the 
Judicature Society and its work, as evidenced by its constantly expanding membership roll. 
Below are printed the names of 184 persons who accepted invitations to join the Society be- 
tween November 1 and January 15. 


Arkansas 


. K. Manony, El Dorado 
. H. Rector, Little Rock 
J. L. SHAver, Wynne 


California 
DANIEL BEECHER, Los Angeles 
Frank B. Betcuer, Los Angeles 
Francis V. KEESLING, 
San Francisco 
Epcar A. Luce, San Diego 
W. P. Ricu, Marysville 
C. Ray Rostnson, Merced 
A. T. Suing, Oakland 


Colorado 


BENJAMIN F. Kopertix, Pueblo 
Max D. Metvitte, Denver 
J. W. Preston, Pueblo 


Connecticut 


Austin D. Barney, Farmington 
Mortimer H. Camp, New Britain 
Greorce H. Conen, Hartford 


Sotomon Exsner, Hartford 
Tuomas C. F Loop, Middletown 
ArtHurR E. Howarp, Jr., Hartford 
CuHartes M. Lyman, Hamden 
LeonarpD McManon, Danbury 
Harotp E, MitcHetr, Hartford 
Nep E, Ostmark, Fairfield 
Francis A. Patiotti, Hartford 
James E,. Ruopes II, Hartford 
Epwin M. Ryan, Hartford 

Louis M. Scnatz, Hartford 
Arnon D. Tuomas, New Haven 
Curtiss K. THompson, New Haven 
WituraM H. Trisou, Hartford 
ABRAHAM S. ULLMAN, New Haven 
Lorin W. Wits, Bridgeport 


District of Columbia 


Pui J. Hennessey, Jr., 
Washington 

Assot P. Mitts, Washington 

Davip A. Pins, Washington 

TeLrorp Taytor, Washington 


Florida 
C. Frank Harrison, St. Petersburg 


Illinois 
Orro R. Barnett, Chicago 
FRrEDERIC BURNHAM, Chicago 
F. Howarp Etprince, Chicago 
L. M. Kacy, East St. Louis 
Vincent L. Knaus, Chicago 
Davip S. LANSDEN, Cairo 
Isaac K. Levy, Murphysboro 
Harry S. Parker, Effingham 
Amos M. PiInKertTon,. Taylorville 
Cuaries O. RuNDALL, Chicago 
CHARLES WuaM, Centralia 


Indiana 
Guy Corerick, Fort Wayne 
Wiiam H. FREvUCHTENICHT, 
Fort Wayne 
Tetrorp B. Orstson, New Albany 
T. JosepnH Sutiivan, Crown Point 


Louisiana 
Lawrence K. Benson, New Orleans 


Hae Boccs, 
tg Orleans and Washington, 


CHANDLER FurMAN, Shreveport 
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Cavin E. Harpin, Jr., Baton Rouge 
Harry B. Ket_tener, New Orleans 
Husert A. Lararcur, Thibodaux 
Azzo J. PLoucu, New Orleans 
Tuomas M. Wape, Jr., St. Joseph 
WituraM A, WEST, Jr., 

New Orleans 


Maryland 


WILLIAM CurRAN, Baltimore 
Austin J. Lutty, Baltimore 
CLARENCE W. Mites, Baltimore 
Rovert Peter, Rockville 

G. Ripcety SAppincton, Baltimore 
ALLAN SAUERWEIN, Baltimore 
Haroitp TscuHunt!, Baltimore 
Wittram C. Watcsu, Cumberland 
Eucene S. WILLIAMS, Baltimore 


Massachusetts 
Joun F. Hanoy, Springfield 
Michigan 
Gienn C. Grespie, Pontiac 
FRANK T. Hinks, Detroit 


Minnesota 
Benepict Dernarp, Minneapolis 
Donatp D. Harries, Duluth 
Maurice A. Hessian, Minneapolis 
Morris J. Owen, Winona 
Amasa E, WHeeEtEr, Duluth 


Missouri 


J. C. AMMERMAN, Joplin 
Rozert L. Aronson, St. Louis 
LeMAN E. ATHERTON, Milan 
CLARENCE M. BarkKSDALE, St. Louis 
WiuuraM H. Becker, Columbia 
Byrne E. Biccer, Hannibal 
Harry C. Branton, St. Louis 
J. Coy Bour, Columbia 

Joun S. Boyer, Jefferson City 
CuHarLes L. CHALENDER, Springfield 
A. B. CLEAVELAND, Kingston 
Cuarves E. Cutten, St. Louis 
Avpeert E. Cunutrr, St. Louis 
IrENE L. Dutin, St. Louis 

L. P. Empry, California 

W. A. Franken, Carrollton 
Harry GERSHENSON, St. Louis 
Witt H. Hareus, Harrisonville 
CnHar.es M. Hay, St. Louis 
Maurice HorrMan, St. Joseph 
Louis Kranitz, St. Joseph 

D. S. Lamo, Sedalia 

Martin E. Lawson, Liberty 


New MEMBERS OF JUDICATURE SOCIETY 


Leo Lyne, St. Louis 

Hat H. McHaney, Kennett 

Roy McKirrrick, Jefferson City 
ALLEN McReynoLps, Carthage 
Frank C. Mann, Springfield 

W. H. Martin, Boonville 
Cuartes F. NEwMAN, Springfield 
Kersey NorMan, Joplin 

Russe_t Pickett, Trenton 
Hayswer A. Poacue, Clinton 
Cuar_es E, RENDLEN, Hannibal 
Joun J. Rostson, Maysville 
James S. Rooney, Liberty 
Justin Ruark, Neosho 

A. E. Spencer, jr., Joplin 

Louis V. STIGALL, Jefferson City 
Duptey D. Tuomas, Jr., Carrollton 
S. L. Trusty, Kansas City 
Geneva Upton, St. Louis 

AcNnes Mae WItson, Trenton 


Montana 
Roy H. Grover, Great Falls 


Nebraska 


M. M. Maupin, North Platte 
Rosert G. Simmons, Lincoln 


New Jersey 


ALFreD E. Driscoti, Camden 
Joun F. Evans, Paterson 
Wruiam W. Evans, Paterson 
Georce W. C. McCarter, Newark 
W. Orvyt Scuatick, Salem 
Joun E. Tootan, Perth Amboy 


New York 


MicHaet CATALANO, Buffalo 
Jacxson A. DyKman, Brooklyn 
FrepericK Hitt Woop, New York 


North Carolina 


Epwarp L. Cannon, Raleigh 

P. W. GLweweE Lt, Sr., Reidsville 

G. H. Hastrncs, Winston-Salem 

HAMILTON CHAMBERLAIN JONES, 
Charlotte 

L. P. McLenpon, Greensboro 

Joun C. RopMAN, Jr., Washington 

Wit.raM B. RopMAN, Jr., 
Washington 


Ohio 


CrLaupE J. Bartiett, Columbus 
GiLBert BETTMAN, Columbus 
Joun W. Bricker, Columbus 
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W. Date Duniron, Columbus 
M. S. Farmer, Cleveland 
Rosert N. Gorman, Cincinnati 
Mary B. GrossMAN, Cleveland 
Horace W. Littey, Piqua 

L. M. SAnpb.es, Columbus 
Murray M. SHOEMAKER, Cincinnati 
Lee E. Skeet, Cleveland 
Hersert A. Sprinc, Cleveland 
Epwarp C. Turner, Columbus 
Eucene E. Wotr, Cleveland 


Oklahoma 


W. C. Austin, Altus 
Bower Broappus, Muskogee 
Ben Hatcuer, Ada 
Vitctarp Martin, Tulsa 


Oregon 


H. H. DeEArmonp, Bend 

James C. Dezenporr, Portland 
Wiu1am Ganonc, Klamath Falls 
Cuarves A. Hart, Portland 
Artuur D. Hay, Lakeview 

J. Hunt Henprickson, Portland 
Grorce M. Roserts, Medford 
Pau L. Werpen, Portland 
Howarp K. ZIMMERMAN, Astoria 


Pennsylvania 


Tuomas J. Batprice, Hollidaysburg 
Feviz Piekarski, Philadelphia 


South Carolina 


NATHANIEL B. BARNWELL, 
Charleston 

J. E. Berser, Columbia 

James L. Love, Greenville 

SAMUEL L. Prince, Anderson 

LeGARE WALKER, Summerville 


South Dakota 


A. B. Becx, Lake Andes 

Avsert R. Denu, Rapid City 
Cuar_es R. Hayes, Deadwood 
Everett D. Roserts, Pierre 
Vernon R. Sicxer, Mitchell 
Vern G. WouLHeETER, Watertown 


Texas 


James P, ALEXANDER, Waco 
A. W. Watxer, Jr., Austin 
Joe T. Dickerson, Houston 


Utah 
Joun Jensen, Salt Lake City 





The Judicature Society Invites Cooperation 
The American Judicature Society is an agency for cooperation between all 
persons who are concerned with the problems of administering justice; for all 
who realize the need of more effective methods and results in keeping with 
the standards of modern life. To such persons, the Society offers opportunity 


for a high form of public service. 


The Journal of the Society is in the nature 


of an open forum; contributors are not asked to subscribe to any creed. The 
Journal is sent free to all who are interested. For those who desire more than 
passive participation there is an active membership, with dues of five dollars 
a year, and a sustaining membership for those who place a higher estimate 
upon their responsibility. 
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Review of Judicial Council Reports 


UNTIL RECENTLY the policy of the JOURNAL 


has been to group together once a year its re- 
views of reports made by judicial councils. Ir- 
regularity in the issuing of these reports, which 
results in tardy reporting of important items, 
warrants a change in policy, the first evidence 
of which was the reviewing in the recent De- 
cember number of the reports made by councils 
in Indiana, Massachusetts, New York and 
Texas. In this number we submit comment 
on reports from three states. It should be 
presumed that the members of all judicial coun- 
cils study what appears in all published reports, 
but all others interested in the development 
of experience and ideas should consider these 
reports to be prime sources of information con- 
cerning matters of genuine importance. 


CONNECTICUT 


A reading of the seventh report of the ju- 
dicial council of Connecticut ought to be pre- 
ceded by reading the history of that organiza- 
tion that appears in the October Connecticut 
Bar Journal. In that article the secretary 
traces its growth and accomplishments since 
the first meeting in 1927 when the late Chief 
Justice Wheeler called it together and mapped 
out for it a comprehensive program of judicial 
reform. A paragraph is worth quoting here: 


“Many of the measures advanced in 1929 
and 1931, while they did not have the ghost of a 
chance then, have since become law. This seems 
to be the story of judicial progress in Connecti- 
cut, and, I daresay, elsewhere. When a new 
idea or a radical change in existing procedure 
is first suggested, it is destined for the ash 
can the first year, and probably the next ses- 
sion and the one after that. However, if the 
idea is sound, and there is someone to keep it 
alive year after year, making changes and 
compromises to remove valid objections, the 
time will almost surely come when conditions 
are right and the bill will pass. The function 
of the judicial council has been not only to 
put forward recommendations for improvement 
in procedure, but to keep them alive year after 





1. “The Judicial Council of Connecticut, 1927-1940,” 
by Richard H. 
October, 1940. 


Phillips, 14 Conn. Bar Journal 298, 


year until a favorable time finally arrives for 
their adoption.” 


This principle is well illustrated by the mat- 
ter to which nearly half of the seventh report 
is devoted—the method of appointment of 
minor court judges. Judges for the supreme 
and superior courts are appointed by the legis- 
lature upon nomination by the governor, but 
judges of lower courts are appointed by the 
general assembly without nomination by the 
governor and solely upon the basis of the re- 
port of the judiciary committee. This system 
has made those judges susceptible to political 
influence, and the judicial council has been ad- 
vocating a change every legislative year since 
1929. A resolution providing for a constitu- 
tional amendment to put them on the same basis 
as the higher judges was passed in the house 
of representatives in 1939, and if passed by 
two-thirds majorities in the next session, will 
be submitted to the people. The seventh re- 
port contains a well-reasoned and convincing 
argument for the change which, properly cir- 
culated among the legislators, will bring about 
its adoption. If not, there will be other ses- 
sions and other legislators, and the judicial 
council will stay on the job. 

The seventh report also recommends the set- 
ting up of a probate assembly, consisting of 
all the probate judges in the state, with power 
to make rules and regulations. This is the 
outcome of a joint project undertaken by the 
judicial council and a committee of the state 
bar association to improve probate practice and 
procedure. If adopted, it will be an interesting 
extension of the principle of judicial rule-mak- 
ing power to the probate courts. 

Other matters dealt with in the report in- 
clude proposed changes in the civil and criminal 
jurisdiction of the courts of common pleas and 
the proposed repeal of certain unnecessary and 
potentially harmful statutes. 


INDIANA 


The fifth report of the Indiana judicial coun- 
cil marks the completion of five years of faith- 
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ful and intelligent work on behalf of better 
justice. The reader finds that after the su- 
preme court refused to approve a revision of 
civil procedure based upon the federal code it 
did accept and approve rules drafted by the 
council, which became effective September 2, 
1940. 

In the past year the council abandoned its 
usual program of judicial statistics in favor 
of a study of delay in the disposition of cases 
in trial courts, and particularly of the delay 
occurring to cases taken under advisement by 
trial judges. The result was a recommendation 
that the supreme court require trial judges to 
report cases of delay in cases pending for more 
than forty-five days. In Pennsylvania this 
plan had a revolutionary effect. (Jour. AJS 
21:6:198). 

Most significant are the studies and recom- 
mendations pertaining to the coordination of 
judges and courts. The plan evolved by this 
council is the first plan that can produce that 
integration of the judges of a state which is 
essential to a high standard and can be real- 
ized without constitutional amendment. As 
such it deserves the attention of all lawyers 
and judges. A full description of this system 
was published in this JOURNAL (22:5:196). 

In brief the plan provides that the judges 
in each of ten districts shall constitute a dis- 
trict conference, shall select one of their num- 
ber to be the “presiding judge” with certain 
administrative duties during his two years of 
service and shall meet annually in March. The 
supreme court justices select one of their num- 
ber to be “state chief judge,” who will sum- 
mon the ten district presiding judges to annual 
conferences in April. He will assign judges 
as needed to the appellate court and to courts 
needing assistance in other districts than their 
own. Within each of the ten districts and 
throughout the state the entire judicial force 
is made available at all times. 

The immediate great advantage of such a 
simple administrative system is what Indiana 
has long needed. It is far behind a number 
of states in utilizing its judicial units; in some 
courts judges are not kept busy while in others 
not distant the judges cannot possibly keep 
abreast of their work. 

The enactment of this bill would immediately 
improve service, and would before long inspire 
the judges to do their best under a system that 
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dignifies the judiciary with responsibility and 
self-government. It was reported in 1939 that 
the bill was defeated largely through the op- 
position of judges. That such a thing could 
occur is the most striking proof of the need 
for judicial responsibility which would enable 
the majority of faithful judges to preserve the 
reputation of their judicial system. 

Emphasis is put upon this plan because it 
can bring about judicial integration, lack of 
which is the most conspicuous feature of Amer- 
ican judicature, and can do so by a natural and 
easy evolution without altering the constitution. 
The idea, originating in Indiana, is available in 
every state. In Connecticut and Wisconsin, 
there happens at this time to be a special need 
for this principle of organization, and in virtu- 
ally most other states a like need, though not 
sufficiently realized. 

Another ambitious project making its first 
appearance in this report is that of creating 
uniform county courts to displace all existing 
local courts, including justices of the peace. 
The act, which has 118 sections, provides that 
there shall be a county court with jurisdiction 
to $500 in each city of 35,000 or more, and in 
counties having smaller cities in the discretion 
of the circuit judge, who appoints county court 
judges and may also increase the number of 
county courts to meet all needs. In all but the 
larger cities these judges may practice law. 

There is much to be said on behalf of this 
plan, which derives in part from the Virginia 
trial justice system and the existing recently 
established magistrate act. Circuit judges in 
Indiana have jurisdiction of every matter, large 
or small, and it would be very proper, seeing 
that they have responsibility, to make it possi- 
ble for them to appoint judges for cases which 
require summary disposition. The term pro- 
vided is two years but subject to the will of 
the circuit judge to remove, which centers re- 
sponsibility where it should be. The contem- 
plated system of county court judges is given 
a place in the coordinated system above men- 
tioned. The success of these two bills, which 
should be possible after time for full discussion, 
would put Indiana at the top of the list of states 
now on the road to judicial integration. 

Still another very important matter is set 
forth in a draft bill in this report. The bill 
would provide for the nomination and election 
of judges in non-partisan primaries and elec- 
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tions, as is the system in a number of western 
states, and now in Michigan. Criticism of this 
system will be found on another page of this 
number. 

Throughout this report of 110 pages there is 
evidence of a well developed interest in primary 
reforms in the field of judicature. Only the 
more salient matters are here mentioned. While 
this reviewer believes that Indiana can learn 
something concerning judicial selection from 
Missouri (as can most other states) Indiana 
has much to offer and educate in her own de- 
veloped plans. 

SOUTH DAKOTA 

In spite of a reduced appropriation for 1940, 
the South Dakota judicial council has main- 
tained an active and progressive program for 
improvement of judicial administration. Its 
report, published in the July, 1940, South Da- 
kota Bar Journal, lists a number of subjects 
which received study and action on the part 
of the council during the preceding twelve 
months, 

The judicial council has undertaken to see 
that judicial rule-making power, recently exer- 
cised to establish a complete new set of rules, 
will be continuously used to keep them up to 
date and to make corrections and improvements 
as fast as the need arises. At a joint meet- 
ing of the supreme court and the judicial coun- 
cil, a procedure to that end was agreed upon 
and the council then undertook the considera- 
tion of specific proposals for amendments. 

Preliminary reports were presented on two 
subjects on which the council is engaged in re- 
search: paroles and release procedures, and civil 
status of convicts. Reports were made approv- 
ing proposed amendments regarding attach- 
ments, summons and filing of papers. 


Wyoming State Bar Rules Commended 


More than a year elapsed after the Wyoming 
State Bar Association secured enactment of the 
bill which empowered the supreme court to 
make rules for the government of the entire 
profession before the rules finally, under date 
of October 29, 1940, were promulgated. 

No better draftmanship has been seen in 
any state, as to either the enabling act or the 
rules. 

As to membership it may be reported that 
judges, both state and federal, are honorary 
members, but may acquire the rights of active 
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members by paying dues. A member who 
moves to another state retains his membership. 
Annual dues are fixed at ten dollars, which 
should enable the profession to supply itself 
with all needed services, notwithstanding the 
small number of lawyers per thousand square 
miles in that big state. 

One way of meeting needs in a large state 
of small popuiation is the creating of district 
associations, as integral parts of the state bar, 
and this is provided in the rules. In each of 
the seven trial court districts there is a dis- 
trict organization; the members elect a com- 
missioner who becomes a member for two years 
of the state board of commissioners, and also 
president of the Judicial District Bar Associa- 
tion. As president he will receive all com- 
plaints arising from improper conduct by mem- 
bers and from unauthorized practice by laymen, 
and after full investigation will report such 
cases to the secretary of the State Board of 
Law Examiners. Prosecution is the duty of the 
Examiners, who have heretofore been charged 
with censorship duties. The rules expressly 
permit “the organization of local or county 
bar associations.” 

It is also provided that the canons of pro- 
fessional ethics of the American Bar Associa- 
tion, and those from time to time adopted by 
the Wyoming supreme court, shall be standards 
of professional conduct. The rules became ef- 
fective on the first day of the year 1941. The 
first meeting was held in January in Cheyenne. 

One of the interesting innovations should be 
brought to the attention of bar executives in 
all states. It is the method of dealing with 
delinquent dues, which are reported on October 
Ist to the judge of the district. The judge has 
power, on the return day of a citation, to sus- 
pend the delinquent member from practice. 
The order of suspension is certified to the su- 
preme court, and if the district judge has found 
that the delinquent member is unable to pay 
his license fee he may remit payment in whole 
or in part and report this order to the supreme 
court. 

The State Bar’s income should permit of pub- 
lishing an excellent monthly or bi-monthly jour- 
nal, giving members all the news concerning 
the profession in Wyoming, and all that is per- 
tinent elsewhere. No other expenditure can 
go as far in developing a coherent body of prac- 
titioners. 











